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QUESTIONS PRESENTED 


In the opinion of appellee the questions are: 

1. Whether appellant’s suit for reinstatement to hisl 
former position with the War Department is barred by the 
prior judgment in favor of the Civil Service Commission 
dismissing identical claims for relief. 

2. Whether appellant’s suit is barred by his laches in 
bringing this suit more than 45 months after his separa¬ 
tion. 

3. Whether appellant’s separation from employment was 
made without any procedural irregularities. 

4. Whether appellant’s separation from employment and 
later restoration to a P-4 position is subject to judicial re¬ 
view. 

5. Whether there is ample evidence to support appel¬ 
lant’s separation on account of a reduction in force and 
later restoration to a P-4 position. 
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Untteb States Court of Appeals: 

for the District of Columbia Circuit 


No. 10,817 

Joseph A. Baxter, appellant 

v. 

Frank Pace, Jr., as Secretary of the Army, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


Appellant is appealing from a judgment denying him 
reinstatement to a position equivalent or similar to the 
one he once held as an attorney in the Legal Section of the 
Madison Square Area, Manhattan District of the War 
Department, 1 and also denying any back pay or other 
damages. 

The essential facts are as follows: 2 

After a period of prior employment with the Federal 
Government, the appellant was employed as a Chief 
Administrative Assistant, CAF-12, $4,600 per annum, at the 
Knoxville, Tennessee, Station of the Manhattan District 
Engineer Office of the War Department (App. 86). He held 


1 The “Manhattan District” was a code name for a nation-wide 
project, operating not only at Knoxville, Tennessee but in New York 
City and elsewhere. 

2 Appellant has filed a typewritten brief and appendix. For the 
convenience of the court, appellee has printed an Appendix to this 
brief containing all relevant portions of the record. 


( 1 ) 
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this position from June 1, 1943 to November 1, 1943. On 
that date he resigned, and for a brief period until Decem¬ 
ber 21,1943, was employed by a private contractor, to whom 
the functions of appellant’s unit had been transferred. On 
January 17, 1944, upon his application for restoration to 
Federal employment, he was assigned to the legal section of 
the Madison Square Area, New York City Station, of the 
Manhattan District Engineer Office. Although appellant 
was performing legal services in this position, he was still 
classified as a Chief Administrative Officer. (App. 87.) 

On June 1, 1944 he was formally appointed to a position 
of Attorney, P-5, $4,600 per annum. This appoint¬ 
ment was made by an emergency authorization, granted 
by the Civilian Legal Personnel Committee of the War 
Department acting under a delegation of authority from the 
Secretary of War, subject to a later non-competitive exami¬ 
nation to determine full qualifications (App. 87). 

On March 1,1945, appellant was notified of a separation 
because of a reduction in force, eliminating his position, 
effective March 31,1945 (App. 44, 88). Appellant appealed 
his separation to the Regional Director of the Civil Service 
Commission, Second Region, claiming the action of the 
War Department to be erroneous because (1) appellant 
had a Group A veterans preference, (2) temporary em¬ 
ployees in the same classification as appellant were retained 
at Oak Ridge, Tennessee, although they had lesser reten¬ 
tion rights, and (3) a temporary non-veteran was retained 
in a P-4 legal position at the Madison Square Area Office. 
The Regional Director of the Civil Service Commission 
ruled that the dismissal was proper. He agreed that 
appellant had a Group A veterans preference, but held 
that the retention of Oak Ridge employees having lesser 
retention rights was of no significance because appellants 
preferential rights were limited to the New York area, and 
that the P-4 position in the Madison Square Area Office 
was not available to appellant, under applicable regulations, 
because it was not a position reasonably expected to con¬ 
tinue for more than one year to which he could be assigned 
without interruption to the war effort (App. 45-47, 88). 
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On June 22,1945, on receipt of additional information, the 
Regional Director disapproved the termination of appel¬ 
lant’s employment, on the sole ground that appellant had 
not been afforded an opportunity to transfer or be reas¬ 
signed to some other position with the War Department in 
the New York area for which he was qualified and preferred. 
The Area Engineer Office was requested to reinstate appel¬ 
lant to active duty in order to afford him this opportunity 
for transfer or reassignment (App. 47-48). The Engineer 
Office attempted to comply with this Civil Service Commis¬ 
sion decision, by restoring appellant to active duty on July 
9, 1945 and immediately furloughing him, without notice, 
for a period of 90 days during which his application was to 
be circularized through the War Department offices within 
the New York area (App. 49, 89). 

Appellant appealed this action to the Regional Director of 
the Civil Service Commission on the ground that the fur¬ 
lough notice was improper since it did not give appellant the 
30 days notice required by statute. Appellant and a repre¬ 
sentative of the Civil Service Commission discussed this 
notice with the War Department personnel officer (App. 31). 
Effective July 20, 1945, appellant was restored to active 
duty, and notified that 

“due to lack of work you will be placed in a furlough 
status for a period of one year effective at the expira¬ 
tion of all accrued annual leave to your credit. Your 
last active day of duty will be 18 August 1945. 3 Dur¬ 
ing the 30 day notice period you will be assigned to such 
work as this office may determine.” 

Appellant’s appeal from this separation was denied by the 
Regional Director of the Civil Service Commission on 
November 19, 1945 and the Commission refused any relief 
on appeal. (App. 11, 89.) 

At the time of this separation, appellant was given a 
merit rating of “Unsatisfactory” which was changed to 
“Good” upon appeal to the Departmental Merit Rating 
Board of Review. (App. 33-34.) The appellant pressed his 

3 The thirtieth day after July 20, 1945 fell on Sunday, August 19, 
so that the last working day was Saturday, August 18. The furlough 
became effective August 21, 1945. (App. 89.) 
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claim to an equivalent position in the New York area, and 
refused an offer of a P-3 position. On July 10,1946 he was 
examined orally by the Civilian Personnel Legal Commit¬ 
tee of the War Department, in compliance with the terms of 
his original appointment to a legal position. On August 
20, 1946 this Civilian Personnel Legal Committee stated 
that appellant was not qualified for the position of Attor¬ 
ney, P-5, but approved his qualifications for the position 
of Attorney, P-4. On September 3, 1946, appellant was 
reinstated to active duty as Attorney, P-4, at the War 
Department Quartermaster Purchasing Office in New York 
City at the salary of $5,905.20. Appellant is presently 
, employed in this position. (App. 38, 89.) 

In the meantime, on April 29,1946, appellant brought suit 
for reinstatement, back pay and damages in the District 
Court for the District of Columbia against the Civil Service 
Commission and R. L. Patterson, the then Secretary of 
War. (App. 57.) The pertinent portions of the record of 
this prior suit are before this Court. (App. 55.) The Atomic 
Energy Commission was added as a party defendant. 
(App. 80.) In this suit, appellant alleged that his sepa¬ 
ration from employment by a reduction in force in July 
1945 was without factual justification, contrary to law, and 
caused solely by the malice of one Colonel Vanden Bulck. 
On December 31,1948, the District Court granted the defend¬ 
ants ’ motion for summary judgment (App. 91) and on 
January 31, 1949 judgment was entered for the defendants 
(App. 91). While the appeal was pending, it was pointed 
out to the District Court that, prior to the entry of judg¬ 
ment, the action had abated against the defendant Patter¬ 
son by reason of his retirement from office and appellant’s 
failure to make a timely substitution of his successor. The 
appellant thereupon dismissed his appeal on April 29,1949, 

1and judgment a gotnot the defendant Patterson as Secre¬ 
tary of War was vacated (App. 91-94). The judgment 
in favor of the Civil Service Commission and the Atomic 
Energy Commission was, however, left outstanding. 

The action involved in the instant appeal was filed against 
the Secretary of the Army on June 27,1949, and by substi- 


5 


tution continued against the present incumbent. The com¬ 
plaint alleges the same facts and seeks the same relief as 
that sought in the prior action. (App. 1-13, 57-70.) Both 
appellant and appellee filed motions for summary judgment, 
and the appellee also moved for dismissal of the complaint. 
On June 15, 1950 the District Court entered a judgment 
granting appellee’s motion for summary judgment and 
dismissing the complaint. (App. 54.) 

STATUTES AND REGULATIONS INVOLVED 

5 U.S.C. 861 (Section 12 of the Veterans Preference Act 
of 1944, 58 Stat. 390) reads as follows: 

“In any reduction in personnel in any civilian serv¬ 
ice of any Federal agency, competing employees shall 
be released in accordance with Civil Service Commis¬ 
sion regulations which shall give due effect to tenure of 
employment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com¬ 
puting length of total service: Provided further, That 
preference employees whose efficiency ratings are 
‘good’ or better shall be retained in preference to all 
other competing employees and that preference em¬ 
ployees whose efficiency ratings are below ‘good’ shall 
be retained in preference to competing nonpreference 
employees who have equal or lower efficiency ratings: 
And provided further, That when any or all of the 
functions of any agency are transferred to, or when 
any agency is replaced bv, some other agency, or agen¬ 
cies, all preference employees in the function or func¬ 
tions transferred or in the agency which is replaced 
by some other agency shall first be transferred to 
the replacing agency, or agencies, for employment 
in positions for which they are qualified, before such 
agency, or agencies, shall appoint additional em¬ 
ployees from any other source for such positions.” 

5 U.S.C. 863 (Section 14 of the Veterans Preference 
Act of 1944, 58 Stat. 390) reads as follows: 

“No permanent or indefinite preference eligible, who 
has completed a probationary or trial period em¬ 
ployed in the civil service, or in any establishment, 
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agency, bureau, administration, project, or depart¬ 
ment, hereinbefore referred to shall be discharged, 
suspended for more than thirty days, furloughed 
without pay, reduced in rank or compensation, or 
debarred for future appointment except for such cause 
as will promote the efficiency of the service and for 
reasons given in writing, and the person whose dis¬ 
charge, suspension for more than thirty days, fur¬ 
lough without pay, or reduction in rank or compensa¬ 
tion is sought shall have at least thirty days’ advance 
written notice (except where there is reasonable cause 
to believe the employee to be guilty of a crime for 
which a sentence of imprisonment can be imposed), 
stating any and all reasons specifically and in detail, 
for any such proposed action; such preference eligible 
shall be allowed a reasonable time for answering the 
same personally and in writing, and for furnishing 
affidavits in support of such answer, and shall have 
the right to appeal to the Civil Service Commission 
from an adverse decision of the administrative officer 
so acting, such appeal to be made in writing within a 
reasonable length of time after the date of receipt of 
notice of such adverse decision: Provided, That such 
preference eligible shall have the right to make a per¬ 
sonal appearance, or an appearance through a desig¬ 
nated representative, in accordance with such reason¬ 
able rules and regulations as may be issued by the 
Civil Service Commission; after investigation and con¬ 
sideration of the evidence submitted, the Civil Service 
Commission shall submit its findings and recommen¬ 
dations to the proper administrative officer and shall 
send copies of same to the appellant or to his desig¬ 
nated representative: Provided further, That the Civil 
Service Commission may declare any such preference 
eligible who may have been dismissed or furloughed 
without pay to be eligible for the provisions of section 
864 of this title.” 

Section 4 of the Act of August 23, 1912 (37 Stat. 413) 
reads as follows: 

“The Civil Service Commission shall, subject to the 
approval of the President, establish a system of effi¬ 
ciency ratings for the classified service in the several 
executive departments in the District of Columbia 
based upon records kept in each department and inde¬ 
pendent establishment with such frequency as to make 
them as nearly as possible records of fact. Such sys- 
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tem shall provide a minimum rating of efficiency which 
must be attained by an employee before he may be 
promoted; it shall also provide a rating below which no 
employee may fall without being demoted; it shall fur¬ 
ther provide for a rating below which no employee may 
fall without being dismissed for inefficiency. All pro¬ 
motions, demotions, or dismissals shall be governed 
by provisions of the civil service rules. Copies of all 
records of efficiency shall be furnished by the depart¬ 
ments and independent establishments to the Civil 
Service Commission for record in accordance with the 
provisions of this section. Provided, That in the event 
of reductions being made in the force in any of the exec¬ 
utive departments no honorably discharged soldier or 
sailor whose record in said department is rated good 
shall be discharged or dropped, or reduced in rank or 
salary.” 

5 U.S.C. 652 (37 Stat. 555) reads in pertinent part as 
follows: 

“No person in the classified civil service of the 
United States shall be removed therefrom except for 
such cause as will promote the efficiency of said service 
and for reasons given in writing, and the person whose 
removal is sought shall have notice of the same and of 
any charges preferred against him, and be furnished 
with a copy thereof, and also be allowed a reasonable 
time for personally answering the same in writing; and 
affidavits in support thereof; but no examination of 
witnesses nor any trial or hearing shall be required ex¬ 
cept in the discretion of the officer making the removal; 
and copies of charges, notice of hearing, answer, rea- | 
sons for removal, and of the order of removal shall be 
made a part of the records of the proper department 
or office, as shall also the reasons for reduction in rank 
or compensation; and copies of the same shall be fur¬ 
nished to the person affected upon request, and the 
Civil Service Commission also shall, upon request, be 
furnished copies of the same. * * # ” 

The regulations of the Civil Service Commission imple¬ 
menting 5 U.S.C. 861, (Section 12 of the Veterans Prefer¬ 
ence Act, supra) read in pertinent part as follows: 

5 C.F.R. (1945 Supp.) 

“Sec. 12.302(a) ‘Reduction in force’ means the in¬ 
voluntary separation from the rolls of a department, 
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or furlough in excess of thirty days, of one or more 
employees in order to reduce personnel. Reduction 
of personnel may have to be made because of lack 
of funds, personnel ceilings, reorganization, decrease 
of work, to make a position available for a former 
employee with established reemployment or restora¬ 
tion rights, or for other reasons. However, the term 
does not apply to (1) termination of temporary ap¬ 
pointments limited to one year or less (2) retirement 
of employee or (3) separations for unsatisfactory 
service.” 

“Sec. 12.309(d) Exceptions; veteran preference 
employees. No employee in subgroup A-l may he sepa¬ 
rated or furloughed in a reduction in force from a 
position subject to the Civil Service Act if there is 
another position subject to the Civil Service Act in the 
department at the same geographical location in any 
other competitive area or competitive level which may 
reasonably be expected to continue for one year or more 
not filled by an employee in subgroup A-l which he 
could fill without undue interruption to the activity 
involved, unless (1) he refuses a reasonable offer of 
transfer to a position meeting these requirements, in¬ 
cluding reduction in pay if necessary, or (2) he has 
reemployment rights in another department.” 

“Sec. 12.310 Notice to employees. Each employee 
affected by a reduction in force shall be given an in¬ 
dividual notice in writing at least thirty days before 
the action becomes effective. Where it is not possible 
to continue the employee in an active-duty status for 
the period specified in the notice, he shall have the 
greatest possible notice before he is relieved from 
active duty and shall thereafter be carried on the 
rolls for the remainder of the period. If the period 
of active duty after the notice is given and the period 
of accrued leave total less than thirty days, the em¬ 
ployee shall be carried in a nonpay status for the 
remainder of the 30-day period. Such notice shall 
inform the employee of: 

(a) The nature and effective date of the action, 
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(b) The proper office of the organization where 
he may examine a copy of these regulations and inspect 
the retention register and records, 

(c) His right to appeal the proposed action to the 
Commission (departmental employees in the Washing¬ 
ton area to the Central Office and others to the appro¬ 
priate regional or branch office) within ten days from 
the receipt of notice, and 

(d) The procedure for exercising any restoration 
or reemployment rights he may have, and the channels 
(departmental and field) through which he may apply 
for other government employment. ’ ’ 

“Sec. 12.314 Actions disapproved by the Commis¬ 
sion. Whenever the Commission, as the result of a 
decision on the appeal of an employee, disapproves the 
action taken under §§12.301 to 12.314, inclusive, the 
head of the department or governmental entity shall 
restore the employee to active duty.” 

With respect to reductions in force outside the 
Washington, D.C. area, the decision of the Commis¬ 
sion’s regional director is the decision of the Commis¬ 
sion on appeals. 

“Sec. 22(1)(b) Adverse decisions which may be 
appealed. Appeals may be made from the decisions 
of administrative officers in cases of discharges, sus¬ 
pensions for more than thirty (30) days, furloughs 
without pay, and reduction in rank or compensation 
for reasons other than reduction in force which are 
covered by §§12.301 to 12.314 of this chapter.” 

SUMMARY OF ARGUMENT 

Appellee makes three principal arguments to support 
the decision below: (I) The suit is barred by a prior judg¬ 
ment seeking the same relief from the Civil Service Com¬ 
mission; (II) it is barred by appellant’s laches; and (III) 
appellant’s separation from employment being made with¬ 
out any procedural irregularities, is not subject to judicial 
review, and if it were, is supported by ample evidence. 
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I. The prior suit involved the same facts and issues, and 
requested the same relief. The resulting judgment in 
favor of the Civil Service Commission is binding in a suit 
against the Secretary of War, since the Commission, in 
defending its approval of the War Department’s action, 
necessarily defended the legality of the action. The judg¬ 
ment is not impaired by the abatement of the prior suit as to 
the then Secretary of War, since the judgment was not 
vacated except as to the Secretary of War. Nor is the 
judgment open to attack here on the ground that the ap¬ 
peal to the Commission was legally ineffective and only 
advisory to the War Department. 

II. The instant suit was not brought until 45 months 
after appellant’s separation. Delays of 18 to 30 months 
in bringing suit have been held to constitute laches because 
such delays result in personnel changes and an accumulation 
of back pay that cannot be remedied without inequity to 
the government and other employees. Appellant’s laches 
is not excused by the bringing of the prior suit. The in¬ 
equitable results of laches are present in this case. More¬ 
over, since appellant claims that the prior suit was a 
nullity, he can gain no advantage from it here. 

III. Appellant’s separation complied with the statutory 
requirements of notice and an opportunity to appear per¬ 
sonally in accordance with reasonable rules and regulations 
of the Civil Service Commission. He was given a full 30 
calendar days’ notice of his separation. He was afforded 
opportunity to discuss his protest personally with his 
superior and with the Regional Director of the Civil Serv¬ 
ice Commission. He does not show any request for, or a 
denial of, an oral hearing. In any case, an oral hearing is 
not provided for by Commission regulations, where the 
appeal is from a separation on account of a reduction in 
force. It is undisputed that appellant’s position, from 
which he was separated, was eliminated, and that there was 
no position in the New York area for which he was adjudged 
qualified. In the face of this showing of relevant grounds 
for the official action, the courts will not inquire into alle¬ 
gations of malice or into the truth or falsity of the grounds. 
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Appellant cannot claim a right to employment when there is 
no work for him. The P-4 classification given to him, after 
oral examination, by the Civilian Personnel Legal Commit¬ 
tee of the War Department is unimpeachable, and appel¬ 
lant now enjoys a P-4 position with the War Department. 
He can secure no further relief from this court. 

ARGUMENT 

I 

Appellant’s Suit Is Barred by the Prior Judgment in Favor 
of the Civil Service Commission Dismissing Identical Claims 
for Relief 

The prior suit involved the same facts and the same issues 
and sought the same relief as the instant suit. Its bar as 
res judicata can be avoided only, if, as appellant asserts, 
a judgment against the Civil Service Commission does not 
bar the same suit against the Secretary of War, or the 
judgment was a nullity because the action had abated 
against an indispensable party, or because the decision of 
the Commission approving the separation was merely an 
advisory recommendation or request. None of these 
grounds for avoiding the effect of adjudication of the 
prior suit is valid. 

In the first suit, as in the instant suit, appellant chal¬ 
lenged the legality of the Commission’s approval of his 
separation from the War Department. In defending its 
action, the Commission necessarily defended the legality 
of the separation. The prior judgment in favor of the 
Civil Service Commission or the same facts and issues is 
accordingly a bar to any suit contesting the validity of the 
separation from employment in July 1945, against any 
officials of the United States in their official capacity. 
Sv/nshine Anthracite Coal Co. v. Adkins , 310 U.S. 381, 
402. 4 As was said in the Adkins case, “a judgment in a 


4 United States v. Nunnally Investment Co.. 316 U.S. 258, in¬ 
volved a prior suit against the collector individually and not in 
his official capacity. 
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suit between a party and a representative of the United 
States is res judicata in re-litigation of the same issues 
between that party and another officer of the government.” 

The judgment in favor of the Commission is not im¬ 
paired because it was entered when the action against the 
then Secretary of War had altogether abated. Appellant 
moved to vacate only the judgment in favor of the Secre¬ 
tary of War, leaving the judgment in favor of the Civil 
Service Commission outstanding as a valid judgment con¬ 
clusive upon all the parties thereto. United States v. Mun- 
smgwear, Inc., 340 U.S. 36. That judgment is not open to 
attack here. Chicot County Drainage District v. Baocter 
State Bank, 308 U.S. 371; Reiser v. Woodruff, 327 U.S. 726, 
733-736; Fishgold v. Sullivan, 328 U.S. 275, 282; Sherrer v. 
Sherrer, 334 U.S. 343, 350-351. Even if the 1944 Veterans 
Preference Act had subsequently been declared unconstitu¬ 
tional, the prior judgment would stand. Chicot County 
Drainage District v. Baxter State Bank, supra. 

By the same reasoning, appellant cannot now claim that 
the statutory provisions which authorized the Commission 
to hear appeals were defective in failing to make the Com¬ 
mission decisions binding, since he had full opportunity to 
raise this issue in the prior suit. Reiser v. Woodruff, supra. 
As a matter of fact, appellant is in no position to contend 
that he had no effective remedy with the Commission under 
the 1944 Act. It is true that the Veterans Preference Act 
of 1944 was amended to state explicitly that the decisions 
of the Commission were binding on agencies. 5 But it ap- 


5 Sec. 14 of the Veterans Preference Act of 1944, (supra, p. 5) 
was amended in 1947, Act of August 4, 1947 (61 Stat. 723, 5 U.S.C. 
Cum. Supp. 863), by adding the phrase: “and it shall be mandatory 
for each administrative officer to take such corrective action as the 
Commission finally recommends” Section 19 of the Veterans Pref¬ 
erence Act of 1944 (5 U.S.C. 868) was amended in 1948, Act of 
June 22, 1948 (62 Stat. 575, 5 U.S.C. Cum. Supp. 868), by 
adding: “Provided, That any recommendation by the Civil 
Service Commission, submitted to any Federal agency, on the 
basis of the appeal of any preference eligible, employee, or 
former employee, shall be complied with by such agency.” Ap¬ 
pellant argues that the letter of the Regional Director granting 
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pears that these amendments were made to effectuate the 
intent of the 1944 statute. S. Rep. No. 636, 80th Cong. 2d 
Sess. (U.S. Code, Cong. Service (1948) p. 1966). More¬ 
over, the regulations of the Civil Service Commission as¬ 
sumed that it had full power to make a binding decision, 5 
C.R.F. (1945- Supp.) 12.314, supra , p. 19, and the courts 
have required the exhaustion of administrative remedies 
under the 1944 Act before recourse to the courts. Johnson 
v. War Assets Administration, 171 F. (2d) 566 (CA 7); 
Fisher v. Haeberle, 80 F. Supp. 652, 655 (DC ED NY). In 
any case, the right to appeal was recognized by the agency 
in this case, the separation notices so advised appellant 
(App. 45, 52) and the agency obeyed the recommendation 
of the Commission. 6 

II 

Appellant’s Claim Is Barred by His Laches 

Plaintiff was separated from the position to which he 
seeks reinstatement on August 18, 1945. This action was 
filed on June 27, 1949, or more than forty-five months after 
his separation. Plaintiff has thus been guilty of laches in 
prosecuting any claim he may have, and this complaint 
must, therefore, be dismissed. A delay of twenty-two 


one of his appeals (App. 48) shows on its face that it was advisory 
because it “requests” the Agency to take corrective action, but the 
“request” is a recommendation and even the 1947 and 1948 amend¬ 
ments retain the term “recommendation”. 

6 Appellant apparently does not press his claim to reinstatement 
to a P-5 position with the Legal Section of the Manhattan District 
of the War Department but rather seeks reinstatement to a posi¬ 
tion, “similar to or the equivalent of or comparable” to that held 
while he was on duty 'with the Manhattan District. (App. 13.) 
The functions and employees of the Manhattan District were 
transferred to the Atomic Energy Commission by Executive Order 
9816 of December 31, 1946. (12 F.R. 37, 42 U.S.C. (1951) Supp. 
p. 533). Appellee does not concede that Baxter was an employee 
of the Manhattan District at that time, since he was then separated 
from that position, but assuming arguendo that Baxter has any 
claim to his former position with the Legal Section of the Man¬ 
hattan District, any such claim is barred by the prior judgment 
in favor of the Atomic Energy Commission which, for the reasons 
stated above, is a valid outstanding judgment. 
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months was held a bar in United States ex rel. Arant v. 
Lane, 249 U.S. 367; thirty months, in United States ex rel. 
Cromwell v. Doyle, 69 App. D.C. 215, 99 F. (2d) 448, cer¬ 
tiorari denied, 306 U.S. 640; and eighteen months, in Cas¬ 
well v. Morgenthxm, 69 App. D.C. 15, 98 F. (2d) 496, cer¬ 
tiorari denied, 305 TJ.S. 596. 

In the Arant case, the Supreme Court said: 

“When a public official is unlawfully removed from 
office, whether from disregard of the law by his su¬ 
perior or from mistake as to the facts of his case, 
obvious considerations of public policy make it of 
first importance that he should promptly take the 
action requisite to effectively assert his rights, to the 
end that if his contention be justified the Government 
service may be disturbed as little as possible and that 
two salaries shall not be paid for a single service. 

“Under circumstances which rendered his return to 
the service impossible, except under the order of a 
court, the relator did nothing to effectively assert his 
claim for reinstatement to office for almost two years. 
Such a long delay must necessarily result in changes 
in the branch of the service to which he was attached 
and in such an accumulation of unearned salary that, 
when unexplained, the manifest inequity which would 
result from reinstating him renders the application of 
the doctrine of laches to his case peculiarly appro¬ 
priate in the interests of justice and sound public 
policy.” (249 U.S. at 372) 

Appellant argues that he was not tardy in bringing this 
suit because he brought the prior suit seasonably. But the 
delay in bringing the present suit necessarily results in 
“changes in the branch of service to which he was at¬ 
tached” and in a large “accumulation of unearned salary”, 
and it thus falls squarely under the rationale of the Arant 
case. Appellant’s failure to make a timely substitution in 
the prior suit is a sleeping on rights that cannot excuse 
his delay in bringing an effective suit. See Kohlman v. 
Smith, 71 F. Supp. 73. Moreover, if as appellant asserts 
elsewhere, the prior suit was a nullity, he cannot gain any 
advantage from it here. 
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III 

Appellant’s Separation from Employment, Being Made With¬ 
out Any Procedural Irregularities, Is Not Subject to Judicial 
Review, and If It Were, Is Supported by Ample Evidence 

Apart from the bar of res judicata and laches, appellant’s 
suit is without merit. It is by now well settled that in the 
absence of any procedural irregularities, the courts will 
not review the action of a Federal agency separating a 
classified civil service officer or employee from his position. 
Carter v. Forrestcd, 85 App. D. C. 53, 175 F. (2d) 364, 
certiorari denied, 338 U. S. 832; Levy v. Woods, 84 App. 
D. C. 138, 171 F. (2d) 145; Levine v. Farley, 70 App. D. C. 
381, 107 F. (2d) 186, certiorari denied, 308 U. S. 622. In 
the Carter case, this court said: 

“In the many cases arising under that statute, the 
courts have uniformly held that the administrative 
determination by the employing agency of what con¬ 
stitutes cause for discharge will not be judically re¬ 
viewed. Keim v. United States, 177 U. S. 290 (1900); 
Eberlein v. United States, 257 U. S. 82 (1921), aff’g 
53 C.Cls. 466 (1918); White v. Berry, 171 U. S. 366 
(1898); Siskind v. Morgenthau, 152 F. 2d 286 (App. 
D. C., 1945); Hammond v. Hull, 131 F. 2d 23 (App. 
D. C., 1942), cert. den. 318 U. S. 777 (1943); Love v. 
United States, 108 F. 2d 43 (C. C. A. 8th, 1939), cert, 
den. 309 U. S. 673 (1940: Levine v. Farley, 107 F. 2d 
186 (App. D. C., 1939), cert. den. 308 U. S. 622 (1940)); 
United States ex rel. Taylor v. Taft, 24 App. D. C. 95 
(1904), writ of error dismissed 203 U. S. 461 (1906). 
In Levine v. Farley, supra, this court said: 

‘We, therefore, hold that, where action is taken in 
removing from office an employee in the classified serv¬ 
ice and the action is in accordance with the require¬ 
ments of the statute relating thereto, such action 
is not reviewable by mandamus, and a court of law 
has no jurisdiction to inquire into the guilt or inno¬ 
cence of the employee as to the charges upon which 
he was removed.’ 

“The appellees have determined that appellant’s 
discharge will promote the efficiency of the service. 
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This administrative action has been appealed to the 
final authority designated by Congress to rule upon his 
discharge, and is not subject to judicial review. Appel¬ 
lant’s effort is to secure a judicial review of what 
constitutes ‘a cause that will promote the efficiency 
of the service’ falls directly within the scope of the 
rule relating to the review of discharges under the 
Act of 1912. His resort to the courts is in derogation of 
the rule which restrains judicial interference in the 
exercise of executive discretion.” 

Appellant claims procedural irregularities in that he was 
not given a full thirty days notice prior to his last furlough 
and was denied an oral hearing on his appeal from the 
separation. His contention that the notice of July 20,1945 
is defective because it included less than thirty working 
days is without substance; it is enough that the notice gave 
thirty calendar days, ante, p. 3. See 5 C. F. R. (1945 Supp.) 
Sec. 12.310, supra, p. 8. In Stringer v. United States, 90 
F. Supp. 376, upon which appellant relies, the claimant 
was given only 29 calendar days notice. 

Appellant’s general allegation that he was denied an oral 
hearing is also without substance. This allegation is not 
supported by any specific evidence that appellant ever 
requested an oral hearing or that such a request, if made, 
was denied. On the contrary, appellant’s affidavit discloses 
that he personally discussed his protest against the separa¬ 
tion with his superior officer and with the Regional Director 
of the Civil Service Commission, whose decision in an 
appeal from a reduction in force was final. 5 C. F. R. 
(1945 Supp.) Sec. 12.314, supra. Appellant was therefore 
granted a “personal appearance” within the meaning of the 
statute. The decision in Stringer v. United States, supra, 
does not hold that a “personal appearance” means a 
formal oral hearing. In that case, the plaintiff requested 
an opportunity to appear personally before the Regional 
Director and the Commission but this request, at first ig¬ 
nored, was denied by the Regional Director and granted by 
the Commission if plaintiff cared to come to "Washington 
at his own expense, a condition the court thought unreason¬ 
able. Nothing of this nature occurred in the case at bar. 
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Moreover, the Commission regulations do not require 
formal oral hearings on an appeal from a separation on 
account of a reduction in force. 7 The statute entitles & 
veteran to “a personal appearance, in accordance with such 
reasonable rules and regulations as may be issued by th£ 
Civil Service Commission.” 5 U. S. C. 863, supra, p. 6. 
The Commission regulations in this respect are reasonable, 
since a reduction in force is a matter of open record in an 
agency, it presents no questions of credibility of witnesses 
and does not impute any fault or criticism to the employe^ 
who is separated. See 5 C. F. R. (1945 Supp. Sec. 12.302(a), 
supra, p. 7. The regulations were well within the discre¬ 
tionary power of the agency to make reasonable regulations. 
Scaife Co. v. Commissioner of Internal Revenue, 314 U. S. 
459, 462; National Broadcasting Co. v. United States, 31$ 
U. S. 190, 224-225. 

Even if appellant’s separation were subject to review, 
there is ample evidence to support the reduction in force 
and appellant’s later restoration to a P-4 position. It ip 
undisputed that appellant’s position was eliminated; that 
the only remaining position in the unit to which he was 
attached was a temporary P-4 position for which he had no 
preferential rights, and there was no comparable position 
in the New r York area for which he was adjudged 
qualified. In the face of these facts the court will no: 
inquire into allegations of malice. Even if such allegations 
might be deemed sufficient to state a cause of action (cf. 
Gadsden v. United States, 111 C. Cls. 487), which we do no: 
concede, they are disproved by a showing that relevant 
grounds for the separation were present. The court will 
neither inquire into the personal motivation of the officers, 
United States v. Morgan, 313 U. S. 409, 422; Morgan v, 
United States, 298 IT. S. 468, 480, nor into the grounds giver, 
for personnel action, confided to the discretion of executive 

7 No provision for oral hearing is made in Part 12 of the Com¬ 
mission regulations dealing with separations on account of a reduc¬ 
tion in force, see 5 C.F.R. (1945 Supp.) Part 12, and Part 22 which 
provides for an oral hearing, is expressly inapplicable to appeals 
from a reduction in force. 5 C.F.R. (1945 Supp.) Sec. 22(1) (b), 
supra, p. 9. 
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officials, Carter v. Forrestal, supra. Appellant suggests 
that his separation on account of a reduction in force was 
contrary to the Act of August 23, 1912. But this Act 
grants a veteran an absolute preference over all other 
comparable employees; it does not mean that a veteran 
must be continued on the payroll when his job ends and there 
are no other jobs to which he can be transferred or reas¬ 
signed. Hilton v. Sullivan, 334 U. S. 323, 336-338; Long¬ 
fellow v. Gudger, 57 App. D. C. 50, 16 F. (2d) 653. 

Appellant fails to show that he was denied a transfer or 
reassignment to any position to which he had a preferential 
right. He alleges generally that many persons, with lesser 
preferential rights than he possessed, were hired by the War 
Department during the period of his separation from em¬ 
ployment. The only specific evidence adduced by appellant 
in support of this allegation is that of the P-4 position in 
the Madison Square Area of the Manhattan District which 
was retained by a non-veteran at the time of appellant’s 
separation. But appellant concedes that this position was 
not, on its face, within the range of his transfer rights 
(App. 35). He rejected lower-grade positions, and the 
present position which he holds as a P-4 is the most to 
which he is entitled by virtue of his unimpeachable classifi¬ 
cation by the Civilian Personnel Legal Committee of the 
War Department. 8 

Appellant’s insistence that he was fully qualified to per¬ 
form the duties of a P-5 Attorney, and his contention that his 
merit rating of “Unsatisfactory”, later raised to “Good”, 
was unjustified, which he supports by affidavits from two of 
his co-workers (App. 40-44) are both fully answered by the 
decision of the Civilian Personnel Legal Committee of the 
War Department limiting his qualifications to.that of 
a P-4. Appellant does not contend or adduce evidence 
that this committee was subject to the influence of Col. 


8 There is no showing that any non-veterans or others with lesser 
preference rights were reinstated to any position to which appellant 
had a preference. Cf. Elder v. Brannan, 184 F. (2d) 219 (C.A. 
D.C.). 
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Vanden Bulck, nor does he in any other way impeach the 
validity of its decision. 

Appellant now enjoys the status of a permanent civil 
service employee with veteran’s preference, as prayed for 
in his complaint. He can secure no further relief from 
this Court. 9 

CONCLUSION 

For the foregoing reasons, the judgment of the District 
Court should be affirmed. 

Respectfully submitted, 

Newell A. Clapp, 

Acting Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

Of Counsel: 

Edward H. Hickey, 

Marvin C. Taylor, 

Joseph Kovner, 

Attorneys , Department of Justice. 


0 Appellant’s suit for money damages on account of back pay or 
otherwise is not only without merit but is concededly (App. Br., 
p. 45) beyond the jurisdiction of this Court. Borak v. Biddle, 78 
App. D.C. 374, 141 F. (2d) 278, 281. 
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Filed June 24,1949 


United States District Court for the District of 

Columbia 

2747-49 

Joseph A. Baxter, 402 Foster Ave., Bklyn., N. Y., Plaintiff, 

against 

Gordon Gray, as Successor to the Office Formerly Known 
as the Secretary of War, and as Secretary of the Army, 
Defendant 

Defendant’s official residence: Washington, D. C. 

To the Honorable Judges of the United States District 
Court for the District of Columbia: 

Joseph A. Baxter, the plaintiff herein, appearing as At¬ 
torney Pro Se, respectfully submits the following as his 
petition and bill of complaint, and alleges as follows: This 
is an action for a Declaratory Judgment. The defendant’s 
official residence is in the District of Columbia, and said 
defendant is sued herein as successor in office and in his 
representative capacity only. 

1. Plaintiff at all times hereinafter mentioned was and 
still is a citizen of the United States, residing in Kings 
County, State of New York. This action is brought under 
paragraph 20 of Section 24 of the Act of March 3, 1911, 36 
Stat. 1093, as amended, 28 U.S.C. Sections 1331, 1332, 1346 
and 2201. The claim hereunder is founded upon the con¬ 
stitution and laws of the United States. 

2. The Regional Director, 2nd U. S. Civil Service Re¬ 
gion, 641 Washington Street, New York, New York, is an 
agency of the Civil Service Commission, and the said Re¬ 
gional Director together with all his employees are under 


(1) 
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the jurisdiction of the Civil Service Commission, and for 
administrative purposes he is required to observe, apply, 
enforce and administer all of the rules and regulations of 
the Civil Service Commission with duly constituted author¬ 
ity in all matters pertaining to civil service employees of 
the United States Government in the 2nd U. S. Civil Serv¬ 
ice Region, and any official decision or action of the Re¬ 
gional Director is that of the Civil Service Commission. 
The former shall hereinafter be referred to as the Director, 
and the latter as the Commission. 

3. Plaintiff is an attorney at law duly licensed and ad¬ 
mitted to practice law, is a member of the Bar of the State 
of New York and has been in good standing as such since 
his admission on or about May 4, 1932. 

4. Plaintiff is a veteran of World War I, and on June 5, 
1919 he received an Honorable Discharge from service in 
the United States Army. 

5. At all times hereinafter mentioned Robert P. Patter¬ 
son was Secretary of War, and on his resignation was in 
turn succeeded in office by the defendant herein. 

6. Pursuant to an Act of July 26, 1947, c. 343, Title IT, 
Section 205(a), 61 Stat. 501, the Department of War was 
designated the Department of the Army and the title of 
the Secretary of War was changed to Secretary of the 
Army. Any reference herein to the War Department or 
to the Secretary of War prior to the said Act shall apply 
to the Department of the Army and to the Secretary of 
the Army, after said Act became effective. 

7. Plaintiff has been employed in various capacities by 
the War Department continuously since April 20,1939 hav¬ 
ing qualified as a classified civil service employee with 
veteran preference, and among other things he is entitled 
to retention and remployment rights as a classified em¬ 
ployee with preference, in accordance with applicable pro¬ 
visions of the Veterans’ Preference Act, the rules and reg¬ 
ulations of the Civil Service Commission and of the War 
Department. 

8. The U. S. Engineer Office, Madison Square Area, 261 
Fifth Avenue, New York, New York, was a field office of 
the Manhattan Engineer District, Oak Ridge, Tennessee, 
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both of which were units of the War Department, and said j 
units together with officers and civilian employees thereof 
were all under the jurisdiction of the Secretary of War. 

9. At the request of the Manhattan Engineer District, 
plaintiff was transferred from the Miami-Florida District 
on June 1, 1943, and upon reporting for duty he was as¬ 
signed as Chief Administrative Assistant (CAF-12, $4600 
P/A) of the Town Management Division, at Oak Ridge, 
Tennessee. 

10. At all of the times hereinafter mentioned, Lieut. Col. 
C. Vanden Bulck was the Administrative Officer of the 
Manhattan Engineer District, and as such he exercised ad¬ 
ministrative authority throughout the said unit and its 
field offices, and prior to plaintiff’s transfer the said officer 
knew or had knowledge that plaintiff was a classified civil 
service employee with veteran preference, and by reason 
thereof was entitled to certain benefits of employment and 
retention rights as against temporary employees or em¬ 
ployees without veteran preference. The said officer knew, 
should have known, was informed of or had constructive 
notice that certain rules and regulations of the Commis¬ 
sion and of the War Department had been promulgated, 
existed and were in effect with respect to classified em¬ 
ployees with veteran preference. 

11. On October 8, 1943 an officer served plaintiff with 
notice in writing that his (plaintiff’s) services would be 
terminated on October 30, 1943 due to a “reduction in 
force”. Upon information and belief plaintiff alleges that 
the issuance and service of the aforesaid notice was either 
directed by, or was with the approval and authority of 
Lieut. Col. Vanden Bulck. 

12. On October 8, 1943, and thereafter, hundreds of tem¬ 
porary employees without veteran preference were em¬ 
ployed and were being added to the rolls of the Manhattan 
Engineer District, whose duties plaintiff could readily per¬ 
form by reason of his qualifications, training and back¬ 
ground, all of which was known to Lieut. Col. Vanden Bulck. 

13. The issuance of the notice together with the reason 
therefor, was a pretext, subterfuge, sham, device and a 
retaliatory measure on the part of the said Lieut. Col. 
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Vanden Bulck, resulting from personal animosity, bias and 
malice which constituted an illegal, arbitrary and capricious 
official action authorized by him, and same was intended to 
work a hardship upon plaintiff and to deprive plaintiff of 
his rights as a classified civil service employee with veteran 
preference. 

14. On November 1, 1943 plaintiff became Assistant 
Comptroller of the J. A. Jones Construction Company, a 
government contractor of the Manhattan Engineer District 
at Oak Ridge, Tennessee, and on December 21, 1943, plain¬ 
tiff was notified that the position of Assistant Comptroller 
was being consolidated in accordance with directions of 
the Manhattan Engineer District, consequently terminating 
plaintiff’s employment. 

15. Upon information and belief plaintiff alleges that 
the consolidation of the position by the J. A. Jones Con¬ 
struction Company was directed by Lieut. Col. Vanden 
Bulck in furtherance of his personal animosity, bias and 
malice against plaintiff, and he intended thereby to cause 
unemployment and resultant damage to plaintiff. 

16. On or about December 23, 1943 plaintiff made appli¬ 
cation to Lieut. Col. Vanden Bulck for reinstatement to 
the position of Chief Administrative Assistant or a similar 
position of relative responsibility, grade and pay. The 
said officer refused to reemploy or reinstate plaintiff al¬ 
though the conditions and circumstances, as alleged in 
Paragraph 12, still obtained at said time. Upon informa¬ 
tion and belief plaintiff alleges that the refusal to reinstate 
or reemploy plaintiff was in furtherance of the officer’s 
personal animosity, bias and malice, as heretofore alleged 
in Paragraph 13. 

17. Upon information and belief plaintiff alleges that on 
or about January 5, 1944 Lieut. Col. Vanden Bulck inter¬ 
posed strenuous objections to plaintiff’s employment as an 
attorney in the Legal Division of the Manhattan Engineer 
District, and the said officer attempted to prevent plaintiff’s 
employment in the capacity of attorney. The actions of 
said officer were the result of personal animosity, bias and 
malice which constituted an illegal, arbitrary, unreasonable 
and capricious exercise of his authority as Administrative 
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Officer, and same was intended to work a hardship upon 
plaintiff and to deprive him of his rights as a classified civil 
service employee with veteran preference. 

18. On January 17, 1944, plaintiff entered on duty as 
CAF-12 which was converted to Attorney, P-5 ($4600 P/A) 
in the Legal Section of the U. S. Engineer Office, Madison 
Square Area, New York, New York. 

19. Upon information and belief plaintiff alleges that 
on or about August 15, 1944, Lieut. Col. Vanden Bulck suc¬ 
ceeded Lieut. Col. Cornell as Chief of the Legal Division, 
and a few days thereafter Lieut. Col. Vanden Bulck visited 
New York City and directed the officer in charge of the 
Legal Section wherein plaintiff was on duty, to notify 
plaintiff that he (plaintiff) was to be separated from service 
due to a “reduction in force 

20. During plaintiff’s employment as Attorney in the 
Legal Section a temporary War Service Indefinite Attorney 
P-4, was employed among others, and all of the said attor¬ 
neys performed similar duties which were at all times inter¬ 
changeable, and that each and every attorney in the said 
Legal Section interchangeably had to perform whatever 
work was assigned irrespective of the subject matter in¬ 
volved. 

21. On March 2, 1945 plaintiff was served wdth notice 
in writing dated 1 March 1945, that his services would be 
terminated on March 30, 1945, due to a “reduction in 
force”. The aforementioned temporary War Service In¬ 
definite Attorney was retained in employment as against 
plaintiff. Upon information and belief plaintiff alleges 
that he was the only employee served with a notice of 
“reduction in force”, and that the retention of the tempo¬ 
rary War Service Indefinite Attorney as against plaintiff, 
was a violation of the Veterans’ Preference Act and con¬ 
trary to the applicable rules and regulations of the Com¬ 
mission and the applicable rules and regulations of the War 
Department. 

22. Upon information and belief plaintiff alleges that the 
issuance of the aforesaid notice was directed by Lieut. Col. 
Vanden Bulck, and that same was the result of his personal 
animosity, bias and malice toward plaintiff, and the notice 
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was a pretext, subterfuge, sham, device and a retaliatory 
measure which constituted an illegal, arbitrary, unreason¬ 
able, capricious action by said officer. Plaintiff further al¬ 
leges that same contravened, evaded and circumvented the 
provisions of the Veterans’ Preference Act, was contrary 
to the applicable rules and regulations of the Commission, 
violated the rules and regulations of the War Department 
concerning reductions in force, was unreasonable, unfair, 
illegal and otherwise was contrary to public policy, all of 
which the said officer knew prior to directing issuance of 
the aforesaid notice. Plaintiff further alleges that the 
said officer thereby calculated and intended to work a hard¬ 
ship upon plaintiff and to damage and deprive him of vested 
rights as a classified civil service employee, and actually 
did damage plaintiff. 

23. On March 5, 1945 plaintiff mailed a notice of appeal 
from the aforesaid notice of “reduction in force” to the 
Director, the Commission, the District Engineer of the 
Manhattan Engineer District and to the Area Engineer 
of the Madison Square Area. On March 22, 1945 plaintiff 
mailed to each of the aforementioned parties an amended 
notice of appeal. 

24. Under date of March 29, 1945 the Director rendered 
a decision in writing upon plaintiff’s aforementioned ap¬ 
peal. The decision approved the action of the Madison 
Square Area. 

25. The said decision was erroneous as a matter of law, 
was contrary to and violated the provisions of the Vet¬ 
erans’ Preference Act, conflicted with applicable rules 
and regulations of the Commission, all of which the Director 
knew, should have known, was required to know, or could 
readily have become known to him had be exercised reason¬ 
able diligence or care, or had he made suitable and proper 
inquiry prior to said decision. 

26. The said erroneous decision, as will more fully appear, 
worked a hardship upon plaintiff and deprived him of his 
position, divested him of certain benefits and rights, im¬ 
properly caused him unemployment, caused and resulted in 
loss of earnings which plaintiff would have earned, and 
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otherwise caused damage to plaintiff’s detriment by reason | 
thereof. 

27. After receipt of the aforementioned decision, plain¬ 
tiff mailed to the Director a request dated April 4, 1945 
for a rehearing of the appeal and a redetermination thereof. 

28. Under date of April 28, 1945 the Director rendered a 
decision in writing upon plaintiff’s request for a rehearing 
of the appeal, pursuant to which the Director reaffirmed 
his previous decision referred to in Paragraph 24. 

29. In connection with the aforesaid affirmance referred 
to in the preceding Paragraph 28, plaintiff repeats, reit¬ 
erates and realleges each and every allegation set forth 
in Paragraphs 25 and 26 and makes same part hereof by 
reference with the force and effect as though the same were 
separately stated hereunder. 

30. On May 2, 1945 plaintiff mailed to the Commission 
a notice of appeal from the decision of the Director, and 
thereafter furnished the Commission with a resume of the 
facts and particulars relating to the said matter. 

31. Upon information and belief plaintiff alleges that 
while the appeal from the notice of “reduction in force” 
was pending, Lieut. Col. Vanden Bulck directed the civilian 
Head of the Legal Section of the Madison Square Area to 
issue an efficiency rating of Unsatisfactory, covering work 
performed by plaintiff for the rating period ending March 
31, 1945. The said rating was false, incorrect and an un¬ 
true evaluation of plaintiff’s performance of work, and 
same was issued solely and wholly for the purpose of un¬ 
dermining, impairing, prejudicing and defeating plaintiff’s 
rights and remedies. 

32. Upon information and belief plaintiff alleges that 
the said Lieut. Col. Vanden Bulck knew at the time that the 
aforesaid efficiency rating was false, incorrect and untrue, 
and that same would impair plaintiff’s standing as a civil 
service employee. Plaintiff further alleges that when the 
said officer directed issuance of the efficiency rating he in¬ 
tended thereby to injure, damage and deprive plaintiff of 
vested rights and otherwise work a hardship upon him, 
and the issuance of said rating was calculated and intended 
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by the said officer to accomplish the damage, all of which was 
the result of the said officer’s personal animosity, bias and 
malice toward plaintiff. 

33. On June 22,1945 the Director rendered a decision in 
writing, reversing his previous decision together with the 
affirmance of the previous decision, thereby disapproving 
the action of the Madison Square Area with respect to the 
issuance of the notice of “reduction in force” dated March 
1, 1945, and directed that plaintiff be restored to active 
duty. 

34. Plaintiff communicated with the Madison Square Area 
on June 22 and on June 25, 1945, gave notice of the Di¬ 
rector’s decision dated June 22, 1945 and at said times of¬ 
fered to return to duty. At both of these times the Madison 
Square Area refused to permit plaintiff to return, and re¬ 
fused to restore him to active duty. 

35. Plaintiff thereupon notified the Director’s office with 
respect to the difficulties. Thereafter, and on July 9, 1945 
the Madison Square Area advised the office of the Director 
that authorization had been received to restore plaintiff 
to active duty. 

36. On July 9, 1945 plaintiff reported for duty at the 
office of the Madison Square Area. At said time and place 
a letter dated July 9, 1945 was handed to plaintiff, and 
plaintiff was directed to wait for another letter which at 
the time was being prepared. A few minutes thereafter 
a second letter was handed to plaintiff, the date of which 
was July 9, 1945 and gave notice that plaintiff was to be 
placed on a 90-day furlough effective July 9,1945. 

37. In connection with the issuance of the aforesaid notice 
of 90-day furlough, plaintiff repeats, reiterates and real¬ 
leges each and every allegation set forth in Paragraphs 21 
and 22 and makes same part hereof by reference with the 
force and effect as though the same were separately stated 
hereunder. 

38. Plaintiff thereupon notified the office of the Director 
with respect to the new developments, and the matter was 
referred to the Commission for action. 

39. On July 19,1945 plaintiff was advised that Lieut. Col. 
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Vanden Bulck had authorized plaintiff’s restoration to ac¬ 
tive duty, whereupon plaintiff dispatched a telegram to the 
Madison Square Area, advising that he would report for 
duty on July 20,1945. 

40. On July 20, 1945 plaintiff reported for duty at the 
office of the Madison Square Area. At said time and place 
a letter dated July 20, 1945 was handed to plaintiff, and a 
few minutes thereafter a second letter was handed to plain¬ 
tiff, the date of which was July 20, 1945 and gave notice 
that plaintiff was to be placed on a 1-year furlough effective 
August 18,1945. 

41. During all of the times set forth the aforementioned 
temporary War Service Indefinite attorney was retained in 
employment as against plaintiff. Upon information and 
belief plaintiff alleges that he was the only employee who 
was furloughed and served with notice of 1-year furlough 
which purported to be a “ reduction in force”, and that the 
retention of the aforesaid temporary employee as against 
plaintiff, was a violation of law and was contrary to the 
applicable rules and regulations of the Commission and of 
the War Department. 

42. Upon information and belief plaintiff alleges that the 
issuance of the aforesaid notice of 1-year furlough was 
directed by Lieut. Col. Vanden Bulck, who at that time was 
the Administrative Officer of the Manhattan Engineer Dis¬ 
trict, with headquarters at Oak Ridge, Tennessee. 

43. In connection with the issuance of the said notice of 
1-year furlough, plaintiff repeats, reiterates and realleges 
each and every allegation set forth in Paragraph 22 and 
makes same part hereof by reference with the force and 
effect as though the same were separately stated hereunder. 

44. On July 24, 1945 plaintiff mailed a notice of appeal 
from the aforesaid notice of 1-year furlough to the Director 
and a copy to the Commission. 

45. On August 9,1945, plaintiff filed with the Director an 
application for further government employment, the filing 
of which qualified plaintiff to be placed upon the reemploy¬ 
ment register, and the plaintiff accordingly was to have 
been given an opportunity and was entitled to be extended 
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first consideration for any position or vacancy for which he 
was eligible by experience and qualifications, before an offer 
of employment was made or employment was given to any 
other applicant or employee without veteran preference. 

46. Upon information and belief plaintiff alleges that 
numerous applicants and employees without veteran pref¬ 
erence had been given employment or were being given 
employment, or were employed as a result of certification 
by the Director to positions which the plaintiff was quali¬ 
fied to fill, and the Director failed and neglected to offer, 
give preference or certify plaintiff to any vacancy or posi¬ 
tion for which plaintiff was eligible and could fill by reason 
of his suitability, background, experience and qualifications. 

47. The failure and neglect on the part of the Director, 
as alleged in the preceding Paragraph 46, is attributable to 
the Commission, and same is contrary to law, contrary to 
applicable rules and regulations of the Commission and of 
the War Department. 

48. Upon information and belief plaintiff alleges, that at 
all of the times set forth, the War Department was required 
to investigate and conduct a survey of all the agencies and 
units under its jurisdiction for the purpose of ascertaining 
whether any temporary or War Service Indefinite employees 
were occupying positions which could be filled by qualified 
permanent employees with veteran preference who were 
either furloughed or about to be furloughed, and the said 
War Department was required to dismiss and separate from 
service such temporary or War Service Indefinite employees 
so as to give employment to those qualified permanent em¬ 
ployees with veteran preference by either transferring or 
reassigning them. 

49. The War Department refused, failed and neglected to 
separate or dismiss any temporary or War Service Indefi¬ 
nite employees from service in order to give employment to 
plaintiff, and the War Department refused to transfer or 
reassign plaintiff to any position for which plaintiff was 
well qualified although plaintiff frequently expressed will¬ 
ingness to accept transfer or reassignment, and the said 
War Department illegally refused, failed and neglected to 



11 


reemploy plaintiff throughout the aforementioned period 
until September 3, 1946. 

50. At all of the times set forth, plaintiff was ready, able 
and willing to assume and discharge the duties of the posi¬ 
tion from which he was wrongfully and illegally separated ; 
and plaintiff was at all times ready, able and willing to as] 
sume and discharge the duties of any other position of simij 
lar or equivalent responsibility, status and pay. 

51. The refusal, failure and neglect on the part of the War 
Department, as alleged in paragraph 49, was in violation 
of rules and regulations applicable thereto, violated thcf 
laws of the United States and contravened public policy. 

52. On November 1,1945 the Director requested informa¬ 
tion as to the steps taken by the Madison Square Area td 
comply with the provision governing transfer or reassign! 
ment, referred to in Paragraph 48. Plaintiff furnished thd 
requested information by telegram and thereafter confirmed 
same by letter. 

53. Under date of November 19, 1945 the Director ren¬ 
dered a decision in writing upon plaintiff’s appeal from the 
notice of 1-year furlough, pursuant to which the appeal 
was disapproved. 

54. In connection with the aforesaid decision referred to 
in the preceding Paragraph 53, plaintiff repeats, reiterates 
and realleges each and every allegation set forth in Para¬ 
graphs 25 and 26 and makes same part hereof by reference; 
with the force and effect as though the same were separately 
stated hereunder. 

55. On November 21, 1945 plaintiff mailed to the Com¬ 
mission a notice of appeal from the decision of the Director 
referred to in Paragraph 53, and thereafter furnished the 
Commission with a resume of the facts and particulars re¬ 
lating to the said matter. 

56. The War Department refused, failed and neglected tc 
restore plaintiff to a position as Attorney P-5 or to a posi¬ 
tion as CAF-12; except that on September 3, 1946 the War 
Department restored plaintiff to a position as Attorney 
P-4, in which capacity plaintiff is still employed in New 
York City. 
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57. The aforesaid position of Attorney P-4 is lower in 
grade than Attorney P-5, and is neither the equivalent of 
nor comparable in grade to a position of CAF-12. 

58. Upon information and belief, plaintiff alleges that 
he is and was entitled by law and/or by rules and regulations 
of the Commission to an oral hearing of his appeals, sum¬ 
mon and present witnesses, and have testimony taken of 
the facts and matters concerning the issue. 

59. Plaintiff requested an oral hearing of his appeals, 
but the Director, the Commission and the War Department 
failed, neglected and refused to permit plaintiff a hearing; 
and instead allowed the submission of written statements 
only in support of the appeals. 

60. That solely and wholly by reason of the failure of the 
War Department to observe and enforce the rules and regu¬ 
lations of the Commission, and by the refusal and failure 
to observe and enforce its own rules and regulations, and 
by its violation of the Veterans’ Preference Act and the 
statutes and laws of the United States, as heretofore al¬ 
leged, the plaintiff has been caused to expend considerable 
sums of money in addition to having been deprived of cer¬ 
tain rights, benefits and perquisites, and has lost emolu¬ 
ments and earnings in excess of Six thousand ($6,000.00) 
dollars. 

61. Plaintiff has availed himself of the prescribed ad¬ 
ministrative relief, and all of the administrative relevant 
remedies have been exhausted prior to making application 
to this Court for the relief sought, and the plaintiff has 
no adequate remedy at law. 

Wherefore, plaintiff prays a declaratory judgment or 
decree upon the facts and law, ordering, adjudging and 
decreeing that: 

A. Plaintiff is a permanent civil service employee with 
veteran preference, and as such he is entitled to retention in 
employment as against temporary non-veteran employees 
or employees without veteran preference. 

B. Plaintiff’s separation from service pursuant to the 
notice of reduction in force, dated March 1, 1945, was im¬ 
proper and illegal. 
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C. Plaintiff’s separation from service pursuant to the 
notice of furlough, dated July 9, 1945, was improper and 
illegal. 

D. Plaintiff’s separation from service pursuant to the 
notice of furlough, dated July 20, 1945, was improper and 
illegal. 

E. Plaintiff has expended certain sums of money in con¬ 
nection with seeking administrative remedies, appeals and 
relief from the improper and illegal separations, for which 
sums the plaintiff is entitled to reimbursement. 

F. Plaintiff is entitled to receive payment of such amount 
as would cover the sum he would have earned during the 
period he was improperly and illegally separated from the 
position last occupied by him as attorney with the Legal 
Section, Madison Square Area. 

G. Plaintiff is entitled to and should be restored by the 
War Department to a position similar to, the equivalent of, 
or comparable in grade and pay to that formerly held by 
plaintiff while on duty with the Madison Square Area. 

H. In addition to the payment provision under Para¬ 
graph F hereunder, plaintiff is entitled to receive such 
other emolument, right or benefit which would have enured 
to him, had he not been improperly and illegally separated 
from service. 

I. Plaintiff is entitled to he paid in a lump sum, and to 
receive payment of an amount equal to the amount of com¬ 
pensation he would have received during the entire period 
of time he was improperly and illegally separated from the 
position last occupied by him as attorney with the Legal 
Section, Madison Square Area, to the date of his restora¬ 
tion to active duty. 

Plaintiff further prays, that in addition to the foregoing 
relief, he be granted such other, further, incidental relief 
as equity demands or which this Court deems just and 
proper in the interests of justice. 

Joseph A. Baxter, 

Attorney Pro Se, 

402 Foster Avenue, 
Brooklyn, Neiv York. 

Dated: New York, N. Y., June 21st, 1949. 
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[Title of District Court and Cause] 

Filed October 17, 1949 
Answer 

Comes now the defendant herein, and answering the com¬ 
plaint, alleges and shows that: 

1. Defendant admits the allegations contained in para¬ 
graph 1 of the complaint. 

2. The allegations contained in paragraph 2 of the com¬ 
plaint are legal conclusions and require no answer, how¬ 
ever, insofar as an answer to them may be required, they 
are denied. 

3. Defendant admits the allegations contained in para¬ 
graph 3 of the complaint. 

4. Defendant admits the allegations contained in para¬ 
graph 4 of the complaint. 

5. Defendant denies the allegations contained in para¬ 
graph 5 of the complaint that defendant succeeded Robert 
P. Patterson in office, and defendant further alleges that 
said Robert P. Patterson was succeeded in office by Ken¬ 
neth C. Royall. 

6. Defendant admits the allegations contained in para¬ 
graph 6 of the complaint. 

7. Those allegations contained in paragraph 7 of the 
complaint that are legal conclusions require no answer, 
however, insofar as an answer is required said allegations 
are denied. 

8. Defendant admits the allegations contained in para¬ 
graph 8 of the complaint. 

9. Defendant admits the allegations contained in para¬ 
graph 9 of the complaint. 

10. Those allegations contained in paragraph 10 of the 
complaint that are legal conclusions require no answer, 
however, insofar as an answer is required said allegations 
are denied. 

11. Defendant admits the allegations contained in para¬ 
graph 11 of the complaint. 

12. Defendant denies knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
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in paragraph 12 of the complaint and defendant demands 
strict proof thereof. 

13. Defendant denies each and every allegation contained 
in paragraph 13 of the complaint. 

14. Defendant admits the allegations contained in para¬ 
graph 14 of the complaint. 

15. Defendant denies each and every allegation contained 
in paragraph 15 of the complaint. 

16. Defendant admits the allegation contained in para¬ 
graph 16 of the complaint that on or about December 23, 
1943, plaintiff made application for reinstatement in the 
service of the War Department, and except as so admitted, 
defendant denies each and every allegation contained in 
said paragraph 16 of the complaint. 

17. Defendant denies each and every allegation contained 
in paragraph 17 of the complaint. 

18. Defendant admits the allegations contained in para¬ 
graph 18 of the complaint. 

19. Defendant admits the allegations contained in para¬ 
graph 19 of the complaint. 

20. Defendant denies each and every allegation contained 
in paragraph 20 of the complaint. 

21. Defendant admits the allegations contained in para¬ 
graph 21 of the complaint that on or about March 2, 1945, 
plaintiff was served with a notice in writing that his serv¬ 
ices would be terminated on March 30, 1945, due to a “re¬ 
duction in force”, and except as so admitted, defendant 
denies each and every allegation contained in said para¬ 
graph 21 of the complaint. 

22. Defendant denies each and every allegation con- j 
tained in paragraph 22 of the complaint. 

23. Defendant admits the allegations contained in para¬ 
graph 23 of the complaint. 

24. Defendant admits the allegations contained in para¬ 
graph 24 of the complaint. 

25. Defendant denies each and every allegation contained 
in paragraph 25 of the complaint, and defendant further 
alleges that said decision dated March 29, 1945 by the 
Director of the United States Civil Service Commission 
was proper and correct in all respects. 
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26. Defendant denies each and every allegation contained 
in paragraph 26 of the complaint. 

27. Defendant admits the allegations contained in para¬ 
graph 27 of the complaint. 

28. Defendant admits the allegations contained in para¬ 
graph 28 of the complaint. 

29. Defendant denies each and every allegation and re- 
allegation and allegation incorporated by reference con¬ 
tained in paragraph 29 of the complaint. 

30. Defendant admits the allegations contained in para¬ 
graph 30 of the complaint. 

31. Defendant denies the allegations contained in para¬ 
graph 31 of the complaint that plaintiff’s efficiency rating 
was false, incorrect and an untrue evaluation of plaintiff’s 
performance of work and that same was issued solely and 
wholly for the purpose of undermining, impairing, preju¬ 
dicing and defeating the plaintiff’s rights and remedies. 

32. Defendant denies each and every allegation contained 
in paragraph 32 of the complaint. 

33. Defendant admits the allegations contained in para¬ 
graph 33 of the complaint. 

34. Defendant denies each and every allegation contained 
in paragraph 32 of the complaint. 

35. Defendant admits the allegations contained in para¬ 
graph 35 of the complaint. 

36. Defendant admits the allegations contained in para¬ 
graph 36 of the complaint. 

37. Defendant denies each and every allegation, reallega¬ 
tion and allegation incorporated by reference in paragraph 
37 of the complaint. 

38. Defendant admits the allegations contained in para¬ 
graph 38 of the complaint. 

39. Defendant admits the allegations contained in para¬ 
graph 39 of the complaint. 

40. Defendant admits the allegations contained in para¬ 
graph 40 of the complaint. 

41. Defendant denies each and every allegation contained 
in paragraph 41 of the complaint. 

42. Defendant admits the allegations contained in para¬ 
graph 42 of the complaint. 

43. Defendant denies each and every allegation, reallega- 
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tion and allegation incorporated by reference contained in 
paragraph 43 of the complaint. 

44. Defendant admits the allegations contained in para¬ 
graph 44 of the complaint. 

45. Those allegations contained in paragraph 45 of the 
complaint that are legal conclusions require no answer, 
however, insofar as an answer is required said allegations 
are denied. 

46. Defendant denies knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraph 46 of the complaint, and defendant demands 
strict proof thereof; and defendant further alleges that the 
said “Director” referred to in said paragraph 46 of the 
complaint was not an employee, agent or servant of the 
War Department or that defendant’s predecessor or prede¬ 
cessors could or did exercise any control, authority or 
jurisdiction over the actions of said “Directors”. 

47. Defendant denies knowledge or information sufficient 
to form a belief as to the allegations contained in paragraph 
47 of the complaint relating to the “Commission” and de¬ 
fendant denies each and every allegation contained in said 
paragraph 47 of the complaint relating to the War Depart¬ 
ment. 

48. The allegations contained in paragraph 48 of the com¬ 
plaint are legal conclusions and require no answer, how¬ 
ever, insofar as an answer to them may be required they 
are denied. 

49. Defendant denies each and every allegation contained 
in paragraph 49 of the complaint. 

50. Defendant denies that he has any knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
allegations contained in paragraph 50 of the complaint and 
the defendant demands strict proof thereof. 

51. The allegations contained in paragraph 51 of the 
complaint are legal conclusions and require no answer, 
however, insofar as an answer to them may be required 
they are denied. 

52. Defendant admits the allegations contained in para¬ 
graph 52 of the complaint. 

53. Defendant admits the allegations contained in para¬ 
graph 53 of the complaint. 
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54. Defendant denies each and every allegation, reallega¬ 
tion and allegation incorporated by reference in paragraph 
54 of the complaint. 

55. Defendant admits the allegations contained in para¬ 
graph 55 of the complaint. 

56. Defendant admits the allegations contained in para¬ 
graph 56 of the complaint that on or about September 3, 
1946, plaintiff was restored to the position of Attorney, 
P-4, and defendant further alleges that such restoration 
of plaintiff fully and completely satisfied the requirements 
of law conferring any rights to restoration on plaintiff. 

57. Defendant admits the allegations contained in para¬ 
graph 57 of the complaint. 

58. The allegations contained in paragraph 58 of the 
complaint are legal conclusions and require no answer, 
however, insofar as an answer to them may be required they 
are denied. 

59. Defendant denies those allegations contained in para¬ 
graph 59 of the complaint that relate to the War Depart¬ 
ment. 

60. Defendant denies each and every allegation contained 
in paragraph 60 of the complaint. 

61. Defendant denies each and every allegation contained 
in paragraph 61 of the complaint. 

For a First Affirmative Defense 

62. This Court lacks jurisdiction of the subject matter of 
this action. 

For a Second Affirmative Defense 

63. This Court lacks jurisdiction of the subject matter 
of this action in that: 

(a) Plaintiff hereby seeks to secure judicial review 
and control of executive action which is by law com¬ 
mitted to the sole and exclusive discretion of defendant 
and his agents and employees. 

(b) Plaintiff hereby seeks relief against defendant 
for alleged acts and omissions by persons who are not 
parties to this action and who are not under the au¬ 
thority, control, jurisdiction or direction of defendant. 
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(c) This is an action against the United States to 
which it has not consented. 

For a Third Affirmative Defense 

64. Plaintiff has failed and is unable to join the members 
. of the United States Civil Service Commission, who are 

indispensable parties to this action, as defendants in this 
action. 

For a Fourth Affirmative Defense 

65. This action is barred by plaintiff’s laches. 

66. Plaintiff is unable to state a claim upon which this 
Court can grant any relief in that: 

(a) Defendant and his predecessors and their em¬ 
ployees have at all times fully accorded to plaintiff 
all of the rights, privileges and benefits conferred upon 
him by the applicable and controlling statutes, rules 
and regulations. 

(b) The complaint shows on its face that plaintiff’s 
sole claim, to the extent that he may have any, could 
only be against the members of the United States Civil 
Service Commission, which claim is barred by an order 
of this Court entered in Civil Action No. 34556 on Jan¬ 
uary 31, 1949, granting the motion of the defendants 
therein, including the members of the United States 
Civil Service Commission, for summary judgment. 

Wherefore, defendant demands that this complaint be 
dismissed or that judgment be entered for defendant and 
that plaintiff take nothing by his complaint. 

H. G. Morison, 
Assistant Attorney General. 

George Morris Fay, 

Of Counsel: United States Attorney. 

Edward H. Hickey, 

Special Assistant to 
the Attorney General; 

Eugene T. Maher, 

Attorney , Department of Justice. 
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Certificate 

I hereby certify this 17th day of October 1949, that I have 
sent a copy to plaintiff, attorney pro se, at his address, 
402 Foster Avenue, Brooklyn, New York, by official United 
States mail. 

Edward H. Hickey, 
Special Assistant to the 
Attorney General. 


[Title of District Court and Cause] 

Filed February 2, 1950 

Plaintiff's Motion for Summary Judgment Pursuant to 
Rule 56 of the Federal Rules of Civil Procedure 

Now comes the plaintiff, and upon the complaint on file in 
this Court, the answer of the defendant, and upon the an¬ 
nexed affidavits of the plaintiff and of William H. Fox, 
respectfully moves the Court for summary judgment pur¬ 
suant to Rule 56 of the Federal Rules of Civil Procedure, on 
the ground that in this action there are no genuine issues 
as to any material facts and the plaintiff is entitled to such 
judgment as a matter of law and for such other, further and 
different relief as to the Court may seem just and proper. 

(S.) Joseph A. Baxter, 

Plaintiff, appearing as 
Attorney Pro se. 
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[Title of District Court and Cause—Affidavit in Support 
of Plaintiff’s Motion for Summary Judgment] 

Filed February 2, 1949 

State of New York, 

City of New York, 

County of New York , ss: 

Joseph A. Baxter, being duly sworn deposes and says: 
I am the plaintiff in the within action and am fully familiar 
with all the facts herein. I am a citizen of the United 
States and an Honorably Discharged veteran of World War 
I, having served in the U. S. Army from February 14, 1918 
to June 9, 1919. 

Some time in 1924 I passed a competitive Federal civil 
service examination for Post Office clerk, and was duly ap¬ 
pointed as clerk in the New York City Post Office, where I 
served continuously until September 1925, at which time 
I resigned in order to attend college. 

The fact that I am an Honorably Discharged veteran 
and that I had been appointed from a competitive civil 
service register, together with service of more than one (1) 
year in Federal employment pursuant to such appointment, 
qualified me for reinstatement to Federal employment 
without time limit in accordance with the Rules of Civil 
Service. 

After completing required academic studies and profes¬ 
sional training, I was duly admitted and licensed to practice 
law on May 4, 1932 in all the courts of New York State, 
and am still a member of said Bar in good standing. 

On April 20, 1939 I was reinstated to employment with 
the New York Signal Corps Procurement District, War 
Department, as Clerk CAF-2, ($1440 P/A), then promoted 
on the basis of efficiency to CAF-3 ($1620 P/A) again pro¬ 
moted on the basis of efficiency to CAF-4 ($1800 P/A), 
At this latter grade I was Chief of the Legal Section, in 
which capacity I continued for approximately eight months. 

On or about September 6, 1941 I transferred to the 
Quartermaster Corps as CAF-4 ($1800 P/A), and within 
three (3) months I was promoted on the basis of efficiency 
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to CAF-6 ($2300 P/A). I was Chief of the Personnel Sec¬ 
tion and also Chief of the Contract Section at the Construct¬ 
ing Quartermaster N.Y.& Vicinity. Some time in January 
1942 the Corps of Engineers absorbed the said agency, 
and I was assigned to duty with the Special Contract 
Section of the New York Engineer District. 

On or about March 15, 1942 the Miami-Florida District 
was created from the Special Contract Section of the 
N.Y.E.D., and the District Engineer, Colonel Allison, began 
a search for a qualified person to assume the duties of 
Chief Administrative Assistant. Said position required 
that the employee be well versed in administration, gov¬ 
ernment procurement procedure, personnel management, 
fiscal and finance procedure, legal matters, and diversified 
other requirements too numerous to mention, but all of 
which necessarily had to be possessed by such civilian head. 

On April 1,1942 I was selected by Colonel Allison on the 
basis of my experience and background to act as Chief 
Administrative Assistant, conditioned upon satisfactory 
performance of duty. My grade remained CAF-6 ($2300 
P/A). On June 1, 1942, based upon efficiency and satis¬ 
factory discharge of the newly assigned duties I was pro¬ 
moted from CAF-6 ($2300 P/A) to CAF-1-1 ($3800 P/A); 
and on February 16, 1943 on the basis of efficiency I was 
promoted to CAF-12 ($4600 P/A). It might be stated at 
this time that the office had removed from New York City 
to Miami, Florida, arriving in the latter city on or about 
May 31, 1942. 

Some time during December 1942 or January 1943, the 
Manhattan Engineer District (of atomic energy fame) 
was surveying the field of all civilian employees in the 
Corps of Engineers, with a view toward obtaining the 
services of a qualified employee to head the Town Manage¬ 
ment Facilities at Oak Ridge, Tennessee. I was inter¬ 
viewed by Charles Vanden Bulck, a civilian who later was 
commissioned as an officer. He was the Administrative 
Chief of the Manhattan Engineer District at that time. 

Apparently satisfied with my experience, background 
and qualifications, the said Charles Vanden Bulck negoti- 
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ated with the Miami-Florida District for my transfer to 
the Manhattan Engineer District. My transfer was effected 
on June 1, 1943, and on June 3, 1943 I entered on duty as 
Chief Administrative Assistant at the Town Hall of Town 
Management Facilities, with grade as CAF-12 ($4600 P/A). 
My immediate superior was a Captain Block, then a Captain 
Baxter (no relation), and then a Captain O’Meara. The 
position held by each of these officers was designated 
Town Manager, which was comparable to Mayor of a 
city. The latter officer, Captain O’Meara, had very little! 
if any experience in government regulations or War Depart¬ 
ment procedure. He had not had too much administrative 
experience in civilian life either, as the last known civilian j 
position held by him was that of a cement salesman. 

During the regime of Captain O’Meara, considerable 
waste and loss took place in Town Management, andj 
inefficiency in general was rampant. The many suggestions 
made by me for improvement went for naught, and things 
ran along in a hit-or-miss fashion. These conditions were not 
conducive to my peace of mind, as I took pride in the many | 
accomplishments in which I had been so instrumental prior 
to my transfer there. 

On October 6,1943 a meeting of all supervisory personnel 
was held at Town Hall, at which Captain O’Meara presided. 
After the close of hearings which were on the agenda, 
Captain O’Meara asked for comments, recommendations 
and suggestions. I thereupon requested and was granted I 
permission to speak. I dwelled at length upon those matters 
which had been ignored for so long, pointing out that the 
Government was needlessly suffering loss, waste and dis- j 
advantage from continuance of those conditions. Captain 
O’Meara plainly showed displeasure at my remarks, and 
the meeting was brought to a close shortly afterward. 

Captain O’Meara did not come to Town Hall on Octo¬ 
ber 7, 1943, but at about 8:30 A.M. on October 8, he 
called me into his office and in substance stated as follows: 
“Joe, I’ve decided to hold you at liberty for transfer at 
the end of this month. This has nothing to do with what 
took place at the meeting, but I think you’ll be better off 
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somewhere else.” I replied with a reiteration of my state¬ 
ments at the meeting on October 6th, and told Captain 
O’Meara that I could do much better elsewhere. Later 
that day I was given a notice of Reduction in Force, 
effective at close of business on October 31, 1943. It 
might be stated at this time that Charles Vanden Bulck, 
then a Lieutenant Colonel and also the Administrative 
Officer, was the one who authorized and approved my 
separation from service. 1 was the only reductee, although 
hundreds of new employees were being hired at that time 
by the Manhattan Engineer District. 

In the meanwhile I learned about an existing vacancy 
at J. A. Jones Construction Company, a government con¬ 
tractor on the same project at Oak Ridge and under the 
supervision of the Manhattan Engineer District. All 
government contractors at Oak Ridge were answerable to 
the administrative officer (C. Vanden Bulck), whose sug¬ 
gestions were tantamount to commands, and compliance 
with those suggestions was the accepted order of things 
at Oak Ridge. Every contractor there regarded and knew 
him as “the boss”, because he also controlled the purse 
strings. 

At or about the middle of October, Captain O’Meara 
asked me whether I would care to stay on as Chief Admin¬ 
istrative Assistant. I knew that he had not been successful 
in locating a suitable employee for the position I was 
shortly to vacate. I told Captain O’Meara that I would 
continue in the job until I would get another one. He 
took no steps to countermand or rescind the notice of 
Reduction in Force. 

The project manager of J. A. Jones Construction Com¬ 
pany sent for me, and at the close of the interview, after 
examining my credentials, stated a desire to make inquiries 
about my experience, qualifications, etcetera. On or about 
October 20th, I was notified by him that he considered 
me acceptable, and that I should report for duty on Novem¬ 
ber 1st, as Assistant Comptroller at $150.00 per week. 

On October 29th I notified Captain O’Meara to get a re¬ 
placement for me by Monday, November 1st, as I was leav- 
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ing to assume a new position. He appeared taken aback 
and in a ru ed voice expostulated that I had promised to 
stay on the job; but I replied that “I promised to continue 
in the job until I would get another one”, and by reason 
of the circumstances I felt entirely free to leave on short 
notice. That seemed to rankle Captain O’Meara no end. 

On November 1,1943 I assumed the duties of my position 
as Assistant Comptroller with J. A. Jones Construction 
Company, at $150.00 per week. Things went along nicely 
for a little while, but gradually I was made aware of the 
fact that my appointment had occasioned some tension at 
the “Engineers” (the term Engineers was descriptive of 
the Headquarters of Manhattan Engineer District), and 
although my services were entirely satisfactory, the J. A. 
Jones Construction Company suddenly terminated my em¬ 
ployment on December 21, 1943. The letter stated as 
follows: 

December 21, 1943. 

Dear Mr. Baxter: 

This letter will confirm our conversation, that by 
reason of the reorganization occasioned in setting up 
separate and independent audit unit, that your func¬ 
tions were taken over and that there is no other place 
now available for one of your experience and expected 
salary. 

This company, as Managing Contractor, will inter¬ 
pose no objection to your employment elsewhere. 

Very truly yours, 

J. A. Jones Construction Co., Inc., 

/s/ Allen V. Junkin, 

Administrative Manager . 

The original of the above letter will be available to the 
Court on the argument of this motion, or at any time same 
is required for verification. 

On December 23, 1943 I called to see C. Vanden Bulck, 
who was still a Lieutenant Colonel and the Administrative 
Officer of the Manhattan Engineer District at Oak Ridge. 
He knew of my separation from employment with the 
Jones Company. I requested reinstatement to the position 
of CAF-12 or a position similar to the one previously held] 
by me at Town Hall. 
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C. Vanden Bulek brusquely told me that there were no 
jobs available for me anywhere on the project, although 
at that time and for a long time afterward, hundreds of 
temporary employees without veteran preference were em¬ 
ployed and were being added to the rolls, whose duties I 
could capably perform by virtue of my experience, training, 
background and qualifications. All of this was known to 
C. Vanden Bulek, who was fully familiar with my back¬ 
ground by reason of his personal knowledge. I requested 
permission to return after the holidays, and he replied 
that I could come there as often as I pleased but that the 
chances were not too bright for employment. My previous 
position at Town Hall, had been taken over by a Mr. Fuller, 
a non-veteran who had received a draft deferment. 

On January 5, 1944 I again spoke with C. Vanden Bulek, 
and his actions left no doubt that I was unwelcome. He re¬ 
peated that there were no jobs available for me, although 
brisk employment was still the rule and hundreds whose 
duties I could perform were being added to the rolls. 1 
requested permission to speak with Lieutenant Colonel 
Ralph G. Cornell, who was then Chief of the Legal Division 
of the Manhattan Engineer District. I had heard that he 
was in need of attorneys. 

C. Vanden Bulek told me that it was useless to try for a 
job in the Legal Division, giving as reasons: that there 
were enough lawyers then in service; that the New York 
office was moving to Oak Ridge; that they were thinking 
of reducing the legal staff, and that Colonel Cornell did not 
need additional personnel. All of these statements were 
false, sham, untruthful, and were known by C. Vanden 
Bulek at the time to be misleading and were occasioned by 
his bias, animosity and malice. 

The facts actually were, that the Manhattan Engineer 
District had a heavy rush program of legal work requiring 
experienced attorneys whose services were urgently needed 
at that time; that the New York office was not going to move 
to Oak Ridge; that no thought existed of a reduction in 
the legal staff, and that Colonel Cornell was in urgent need 
of lawyers with sufficient experience to function immedi¬ 
ately and effectively with a very minimum of orientation 
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and supervision. See annexed photostatic copy of state¬ 
ment by Ralph G. Cornell, dated 28 June 1945, Exhibit “A”. 

Upon my insistence that I be permitted to speak with 
Colonel Cornell, C. Vanden Bulck grudgingly granted me 
permission on January 5th, but he emphasized that it was 
useless and repeated again that no jobs were available. 
While on the way to see Colonel Cornell, C. Vanden Bulck 
telephoned Colonel Cornell and told him that I was coming 
to apply for a position as attorney . . . and that I was 
to get “thumbs down”. 

I was interviewed by Colonel Cornell, who made the usual 
preliminary inquiries, but he appeared a bit reluctant to 
give definite reply to my query as to the probable chances 
for employment. He wanted an opportunity to investigate 
into my background, loyalty, qualifications, and to examine 
my 201 file. (The 201 File is the historical compilation of 
an employee’s record, and it contains confidential as well 
as general information of guidance to an agency and to its 
personnel officers.) 

Despite repeated strenuous objections by C. Vanden 
Bulck, Colonel Cornell approved by reinstatement and he 
assigned me to duty in the Madison Square Area office of 
the Manhattan Engineer District, New York City, at the 
comparable professional grade of Attorney P-5. On Janu¬ 
ary 17, 1944 I entered on duty, subject to a trial period of 
thirty (30) days, as outlined in the statement of Ralph G. 
Cornell, Exhibit “A”. I performed satisfactory services 
and continued in employment as Attorney P-5, until I was 
improperly and illegally separated from the position. 

On or about August 15, 1944, C. Vanden Bulck (who 
neither was a lawyer, nor a graduate of a law school, nor 
had he ever completed high school) succeeded Colonel Cor¬ 
nell as Chief of the Legal Division. At this point I should 
like to invite the Court’s attention to Paragraph 19 of the 
complaint; and to the following answer of the Defendant: 

19. Upon information and belief. plaintiff alleges 
that on or about August 15, 1944, Lieut. Col. Vanden 
Bulck succeeded Lieut. Col. Cornell as Chief of the 
Legal Division, and a few days thereafter Lieut. Col. 
Vanden Bulck visited New York City and directed the 
officer in charge of the Legal Section wherein plaintiff 
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was on duty, to notify plaintiff that he (plaintiff) was 
to be separated from service due to a “reduction in 
force”. 

19. Defendant admits the allegations contained in 
paragraph 19 of the complaint. 

C. Vanden Bulck was determined to rid the Manhattan 
Engineer District of the plaintiff, and the very first official 
action of said officer after becoming the Chief of the Legal 
Division Was Directed At Me. 

When I received oral notification from Major Green- 
stein, I asked him whether my services had been satisfactory. 
He replied in the affirmative, then added: “What is there 
between you and Van? (Van, was the reference which 
everyone made to C. Vanden Bulck). He’s anxious to get 
you out of his hair”. I thereupon told Major Greenstein 
that personal feelings should not enter into the matter, 
and that if they were going to have a reduction in force, 
then the one who should be released was Mr. Wilchick (a 
temporary, non-veteran, War Service Indefinite, Attorney 
P-4), employed at the same office. Major Greenstein’s 
statement as to my satisfactory services in the Legal Sec¬ 
tion, is annexed hereto as Exhibit “B”. 

In the same office where I was employed, were the above 
temporary, non-veteran, War Service Indefinite, Attorney 
P-4, and also a Sergeant Fox, who was in the armed forces 
although detailed for duty as an attorney. All of us were 
assigned and performed similar duties which were at all 
times interchangeable irrespective of the subject matter 
involved. At the time of my assignment as P-5, a person 
by the name of A. A. Levin was the civilian head of the 
Legal Section, and his grade was also P-5. That fact 
disconcerted him, since he felt that he was the head in 
name only without increase in grade. His attitude toward 
me was not too friendly, although it was not openly hostile 
at the beginning. 

No reduction in force was attempted at this time for two 
reasons: the first, there was too much work on hand; and 
the second, A. A. Levin and I were in the same grade P-5. 
An attempt at a reduction in force at that time might well 
have precipitated Levin out of service, as he was a tern- 
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porary, non-veteran, War Service Indefinite employee. 
Steps thereupon were taken to reclassify Levin from P-5 
to P-6. This entailed some time, and on or about February 
1,1945 the reclassification of Levin from P-5 to P-6 became 
effective. Consequently, I was the only P-5 attorney at the 
office after Levin’s reclassification went into effect. 

At this point I should like to indicate that the grades of 
CAF-12 (Head Administrative Assistant) and P-5 (Senior 
Attorney) are alike insofar as salary is concerned. Al¬ 
though it does not usually follow that a CAF-12 can qualify 
for a P-5 position, it is respectfully submitted that I possess 
the necessary qualifications to perform duties of either 
position interchangeably. In this connection the attention 
of the Court is invited to Paragraphs 3, 9,18, and to Prayer 
“G” of the complaint. 

On March 2, 1945 I was served with a paper which pur¬ 
ported to be a notice of “Reduction in Force”, advising 
that my services would be terminated, effective March 30, 
1945. The attention of this Court is invited to the fact 
that Levin’s reclassification on February 1, 1945 from P-5 
to P-6, left me as the only P-5 attorney who was affected 
At this time, as also on October 8, 1943, I was the only em¬ 
ployee served with a notice of “Reduction in Force”. The 
services of the temporary, non-veteran War Service Indefi¬ 
nite, Attorney P-4, were retained. The said notice of “Re¬ 
duction in Force”, is hereto annexed as Exhibit “C”. 

Although the duties of all the attorneys and the work per¬ 
formed by each attorney, were interchangeable without in¬ 
terruption to the activity, no offer of P-4 was made to me. 
In fact, no offer of any job or position with the Madison 
Square Area, was ever made to me at that time or at any 
time since then. The reason is quite obvious, as C. Vanden 
Bulck, in his capacity of Administrative Office and as suc¬ 
cessor to the Chief of the Legal Division, had directed that 
my services be terminated as soon as possible. My chances 
for fair play from him, were the same as the fair play he 
gave me at the October 8th “Reduction in Force”. 

On March 5,1945 I appealed to the Regional Director of 
the 2nd Civil Service Region, on the ground that the action 
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of the agency was illegal, contrary to law, in conflict with 
the rules and regulations of the War Department and the 
Civil Service Commission. The said Regional Director 
rendered a decision on March 29,1945, approving the action 
of the agency. That decision was erroneous and contrary 
to law, as will more fully appear. A request was made for 
a rehearing, and on April 28, 1945 the said Regional Di¬ 
rector rendered a second decision, affirming the previous 
erroneous decision. That decision, too, w'as erroneous and 
contrary to law, as will more fully appear. 

I made an appeal to the central office of the Civil Service 
Commission from the first decision and the affirmance, and 
after giving the matter careful consideration the Civil 
Service Commission directed the Regional Director to re¬ 
verse his erroneous decisions. This was done by him 
under date of June 22, 1945. The said reversal is hereto 
annexed as Exhibit “D”. 

Although the agency was notified by me via telephone on 
June 22, 1945 (I spoke with Major Akeley and informed 
him of the reversal. I inquired as to when I should report 
for duty; Major Akeley was the Executive Officer of the 
Madison Square Area), he told me that nothing could be 
done until he received orders from Colonel Vanden Bulck. 
I again telephoned on June 26, June 28, July 2 and on July 
5th. At each time I spoke with Major Akeley, and he told 
me that he had not received orders or authority from Colonel 
Vanden Bulck to restore me to duty. On the last call I in- 
sited upon knowing when I would be ordered back to duty, 
and Major Akeley replied that he could do nothing about 
it until Colonel Vanden Bulck gave him the “green light”. 
I asked him whether Colonel Vanden Bulck had been noti¬ 
fied about the reversal and he replied that Colonel Vanden 
Bulck knew about it. I thereupon proceeded to the office of 
the Regional Director and apprised several officials of the 
agency’s dilatory tactics. Assurance was given me that the 
matter would be looked into. 

On July 9,1945 while I was at the office of the Regional 
Director, Miss Villier received a telephone call from the 
Madison Square Area. I was instructed to report for duty 
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at the agency. I arrived there at approximately 1:00 P. M. 
that day, and Mr. Pearson (Chief of Personnel at said 
agency) gave me a letter which purported to restore me to 
duty. I asked him whether toreport to the Legal Section, 
and he told me to wait in the outer office. Within ten min¬ 
utes he called me back into his office and handed me a notice 
that I w’as being separated as of that day, and that I would 
be on a 90-day furlough. Said notice is annexed hereto as 
Exhibit “E”. 

I immediately telegraphed to the central office of the Civil 
Service Commission and stated what had happened, notify¬ 
ing them that I would be in Washington on July 16th. I 
prepared an appeal from the new action. On July 16 I 
visited the Civil Service Commission and arrangements 
were made for an interview with Col. Jacobs, Chief of Per¬ 
sonnel, Office of the Chief of Engineers. 

A representative of the Civil Service Commission and I 
paid a visit to Col. Jacobs, on July 17, and after Col. Jacobs 
heard the entire story, he evinced keen interest and a 
friendly attitude, but stated that he was powerless to do 
anything except in an advisory capacity because the Man¬ 
hattan Engineer District was a separate entity under Gen¬ 
eral Groves. He nevertheless promised to do everything 
possible to remedy the injustice and suggested for us to 
avrait further developments on the following day. 

No word was received from Col. Jacobs until 11:00 A. M. 
on July 19, at w T hich time he advised that clearance had 
been obtained from Col. Vanden Bulck to restore me to 
duty. At 11:42 A. M. I despatched a telegram to the agency, 
as follows: 

July 19th, 1945 

Area Engineer 
Madison Square Area 
261 Fifth Avenue 
New York City 

Chief Civilian Personnel OCE advises orders issued 
restoring active duty accordance authorization Colo¬ 
nel Vandenbulck. Leaving Washington tonight. Will 
report tomorrow morning. 


Joseph A. Baxter. 
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The foregoing telegram is identified as Exhibit “F” at¬ 
tached hereto. 

On July 20, 1945 at 8:30 A. M. I appeared at the office 
of the Madison Square Area, at which time Mr. Pearson 
gave me a letter restoring me to duty. I then asked him 
whether I should report for duty in the Legal Section. 
He told me to wait in his office. I asked him, “if they were 
going to pull the same trick as last time?” Mr. Pearson 
replied that he was only following orders. In about ten 
minutes a messenger came to Mr. Pearson with a letter 
which Mr. Pearson read, then he handed same to me. It was 
a notice of 1-year furlough, dated 20 July 1945, effective 
after 30 days of duty. See Exhibit “G” attached hereto. 

The aforementioned letters as well as preceding docu¬ 
ments or correspondence to which reference has been made 
in Points and Authorities in support of the plaintiff’s mo¬ 
tion for summary judgment, and letters or correspondence 
incorporated by reference in the complaint, will be shown 
to the Court on the argument of the motion. 

Mr. Pearson directed me to go to a large vacant room 
which was empty except for 8 bare desks. That was to be 
my “Siberia” for the next thirty (30) days. No legal 
work of any kind was assigned to me during this period, 
unless reading Congressional Records and Federal Reg¬ 
isters can be denominated legal work. I was told to under¬ 
score in red any passage or comment in those periodicals 
that might be of interest, and to route to various Section 
Heads the Congressional Records and Federal Registers 
so underscored. No one was permitted to come into that 
room, except myself. 

That work certainly did not require the skill of a P-5 at¬ 
torney, who formerly was the Chief Administrative As¬ 
sistant of the Miami-Florida District with the following sec¬ 
tions under his immediate control, in addition to assisting 
the Legal Advisor, Major Williamson: 


Administration 
Auditing 
Local Invoice 
Disbursing 


Property 
Tabulating 
Contract & Claims 
Translator 
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Finance Mail & Records 

Field Auditors Stenographer Pool 

Special Cost & Audit Analysis, Post Au- 

. iting 

Resident Field Office Auditors 

A photostatic copy of an organibation chart of the Miami- 
Florida District will be shown to the Court at time of argu¬ 
ment, which will reflect my status as Head Civilian Super¬ 
visor of the Miami-Florida District. 

When I inquired as to the reason why I was not given a 
more suitable assignment, I was told that since I would he 
there for 30 days only that they had received orders from 
Oak Ridge to give me any kind of work. The orders from 
Oak Ridge were issued by C. Vanden Bulck, the Adminis¬ 
trative Officer. A teletype message had been received to 
that effect, which will be shown to the Court at time of argu¬ 
ment, but a copy has been set out at length in the accom¬ 
panying Points and Authorities in support of plaintiff’s 
motion for summary judgment against the defendant. 

I should like to point out that at no time had any question 
arisen as to the acceptable quality of my work. In fact, the 
letters from Major Harold Greenstein and from Ralph G. 
Cornell, Exhibits “A” and “B”, attest to the satisfactory 
performance of my duties. However, when C. Vanden 
Bulck was notified that I was appealing from the illegal 
separation which had been effected by the spurious “Reduc¬ 
tion in Force”, dated March 1, 1945, he caused Levin to 
issue an efficiency rating of “Unsatisfactory”. This uxls 
done under date of May 21, 1945, which is almost two 
months after the notice of “Reduction in Force”. 

The said rating was incorrect, false and an untrue evalu¬ 
ation of my efficiency and was issued solely and wholly for 
the purpose of furthering the illegal actions of C. Vanden 
Bulck, and both he and Levin knew at the time it was issued 
that same was incorrect, false and an untrue evaluation, 
and that it would advance the calculated plan of said 
C. Vanden Bulck to improperly and illegally separate me 
from service. 

An appeal was taken by me to the Efficiency Rating Board 
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of Review, Civil Service Commission. The Board held no 
hearings on the matter but proceeded to adjudicate the 
appeal upon written statements by Levin and by me. At 
any rate, the Board changed incorrect, untrue and false 
rating of “unsatisfactory” to “Fair”. Although I ap¬ 
pealed from the “Fair” rating to a commissioner of the 
Civil Service Commission on various grounds, I was in¬ 
formed that there was no provision by law for any appeal 
from the decision of the Efficiency Rating Board of Review. 

The Court may be interested to make comparison of the 
following: At no time prior to my misfortune in transfer¬ 
ring to the Manhattan Engineer District, have I ever re¬ 
ceived an efficiency rating of less than “Very Good”. My 
promotions from CAF-2 to CAF-12, one promotion being 
five (5) full grades from CAF-6 to CAF-11, were based 
upon a high degree of efficiency and satisfactory perform¬ 
ance of duty. My last efficiency rating from the Miami- 
Florida District, was “Excellent” scaled down to “Very 
Good” and my official efficiency rating at the time the 
Madison Square Area effected the spurious “Reduction in 
Force” on March 1, 1945, was “Good”. Official copies of 
the last mentioned two ratings are annexed hereto as Ex¬ 
hibits “H” and “I”. 

In further proof of the quality work consistently per¬ 
formed by me, and of my usual attitude in general, I should 
like to state that in all the time I have been employed by 
the Government, I have never been tardy or late , and since 
my original reinstatement to Federal employment on April 
20, 1939 to date, I have taken only a total of 6 days sick 
leave, even though I am entitled to 15 days sick leave 
annually. 

In my present position of Attorney P-4 (now GS-11), 
my official efficiency rating has been “Excellent”, with a 
plus mark on every underscored element of evaluation. The 
quarterly evaluations for all the periods and for the quar¬ 
terly of September 30, 1949, in each instance have all been 
“Excellent”. That is a matter of official record. 

Prior to March 1,1945 I sent inquiries about any possible 
vacancies or positions to at least 5 agencies of the Govern¬ 
ment and made an application for a position with the Office 
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of War Information, which did not materialize. After my 
last day of duty on March 31, 1945 I made application for 
a position of Attorney P-5 with the Office of Price Adminis¬ 
tration in New York City, and Legal Examination Board 
of that agency approved me for the position of Attorney 
P-5, although nothing came of it. I filed an application 
with the Regional Director 2nd U.S. Civil Service Region, 
for any position similar in grade to CAF-12 or P-5, but 
nothing came of that. As will be seen further on, I tried 
in every way for a job. 

On my many visits to Washington in 1945 I visited the 
following agencies with a view toward obtaining employ¬ 
ment: Veterans’ Administration, Foreign Economic Ad¬ 
ministration, Overseas Branch of the War Department, 
UNRRA, Civil Service Commission, Manhattan Engineer 
District Headquarters, and the Corps of Engineers. 
Nothing materialized. In February 1946 I was interviewed 
by the Renegotiation Branch of the Corps of Engineers 
(OCE) for a position of Attorney P-5 which was then open. 
I filed the necessary application Form 57, and I was assured 
that I would be reemployed in Washington, starting Febru¬ 
ary 18, 1946 or thereabouts. On February 25, 1946 I was 
notified that the position would not be filled due to personnel 
ceilings. 

I have been informed and verily believe that during the 
time I was illegally separated from my position, and until 
January 1946, the non-veteran, War Service Indefinite, 
Attorney P-4, was retained in employment by the Madison 
Square Area. In order to eliminate conflict with the state¬ 
ments made by the agency that such position would not 
continue for one (1) year, said employee was released after 
continuing in employment for the 10-month period follow¬ 
ing my illegal separation from service. Levin subsequently 
resigned. Attention of the Court is invited to Pars. 41 of 
the complaint and of the answer, in substantiation of the 
above. 

When the last notice of Furlough was handed to me on 
July 20th, within ten minutes after I was given a notice of 
restoration to duty, I was bewildered to a point where I 
felt stunned. I could not quite conceive how one individual 
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such as C. Vanden Bulck could with impunity and in de¬ 
fiance of all decency and laws prohibiting such reprehen¬ 
sible tactics, set forces in motion under the guise of official 
actions to buffet me about in order to satiate his sadistic 
urges. On July 24th, I appealed to the Regional Director 
and inclosed a photostatic copy of the teletype from Oak 
Ridge which directed my restoration to temporary duty, 
notice of Furlough dated July 20,1945 and letter of restora¬ 
tion dated July 20, 1945. I also wrote to the Regional 
Director under date of July 31, 1945, in reply to his letter 
of July 27th. This correspondence is all available for per¬ 
usal of the Court and the Attorney General. 

On November 1, 1945 the Regional Director wrote to me 
about the last appeal dated July 24, and he requested in¬ 
formation as to the steps taken by the Madison Square 
Area to comply with the provisions of law governing re¬ 
assignment and transfer of a classified civil service em¬ 
ployee with veteran preference. I replied by telegram 
dated November 4, and confirmed it by letter dated Novem¬ 
ber 5, 1945. In substance I stated that nothing had been 
done by the Madison Square Area to help keep me employed 
by reassignment, transfer or otherwise. 

A short while after I sent the letter dated November 5th, 
I visited at the office of the Regional Director and he 
granted me an interview. He showed displeasure at the 
treatment accorded me by the Madison Square Area, and 
said to me, in substance: 

“They (the Madison Square Area) certainly threw 
everything they had at you, and also used a revolver 
on you. I am not going to permit any agency to get 
away with anything like this. I have sent the Area 
Engineer a letter (reading from letter) which is the tho 
nature of a show-cause, and unless we get a satisfac¬ 
tory solution I am going to recommend to the Com¬ 
mission that this matter be sent to President Truman 
as a clear violation of law.” 

Notwithstanding the expression of sympathy by the Re¬ 
gional Director in my behalf, he denied my appeal in letter 
dated November 19, 1945. 

By letter dated November 21, 1945 I appealed to the 
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central office of the Civil Service Commission, stating 
among other things, as follows: 

“Neither the Madison Square Area nor any office con¬ 
nected with the Manhattan District ever discussed my 
retention or offered me any other position at any time. 
If the office of the Regional Director were to exercise 
the same degree of zeal to correct violations of law 
as it does in quoting provisions of the Regulations, 
I should not have been placed in the situation of ap¬ 
pealing from its previous erroneous decision and now 
the instant decision which is equally erroneous.” 

I inclosed copies of the above-mentioned letters dated 
November 1, November 5 and November 19, 1945. 

At all times between April 1, 1945 through September 
2nd, 1946 I was ready, able and willing to perform the 
duties of CAF-12, P-5, or a combination of both, or a posi¬ 
tion of comparable responsibility, or any position which 
I could adequately and satisfactorily fill on the basis of 
my background, experience, qualifications, training and 
ability. But I was prevented from so doing solely by reason 
of the refusal on the part of the War Department to rein¬ 
state, reemploy, reassign and/or transfer me into a posi¬ 
tion for which I was qualified. Consequently, I lost earn¬ 
ings which I could have and would have earned during 
said period. 

Many positions, the duties of which I could satisfactorily 
perform without interruption in activity, were held by em¬ 
ployees who were neither veterans nor had they classified 
civil service status, whose retention credits were consider¬ 
ably less than mine. Neither the "War Department, the 
Civil Service Commission, nor the Area Employment Coor¬ 
dination Board of the War Department did anything to 
reemploy me or monitor me into a position prior to Septem¬ 
ber 3, 1946, although they were required to do so by virtue 
of existing statutes and/or rules and regulations of the 
said Departments. 

The above was particularly true with respect to exist¬ 
ence of such positions which I could fill capably in the 
Jersey City Quartermaster Depot (which later became 
the New York Quartermaster Purchasing Office) during 
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the period April 1, 1945 through September 2, 1946. I was 
finally monitored into a position of Attorney P-4 with the 
latter agency, effective September 3, 1946 and am still em¬ 
ployed there in that capacity. 

My original appointment as Attorney P-5, by conversion 
from CAF-12, was approved by the War Department 
Legal Personnel Committee, subject to a subsequent non¬ 
competitive examination. I entered on duty with the 
Madison Square Area on January 17, 1944 and continued 
as Attorney P-5 through March 31,1945. Throughout all of 
that period no move was made to subject me to the non¬ 
competitive examination, and I performed my duties. 

After being out of employment since March 31, 1945, the 
War Department Legal Personnel Committee subjected 
me to a so-called analysis examination of approximately 
seven (7) oral questions. The examination took place on 
July 10, 1946. On the basis of those 7 questions, the Com¬ 
mittee decided that: (1) although I was a graduate of a 
law school, (2) had been admitted to practice law since 
May 4, 1932, (3) actually had practiced law throughout the 
Courts of New York State for a period of at least 7 years, 
(4) headed the Legal Section of the New York Signal Corps 
Procurement District for more than 8 months, and (5) satis¬ 
factorily had performed the work of a P-5 attorney for 15 
months; they nevertheless could fathom from those 7 oral 
questions that I was not qualified for a P-5 attorney posi¬ 
tion . . . but . . . those 7 oral questions did give them 
an insight into my qualifications for a P-4 attorney position, 
and accordingly they certified me as a P-4 attorney. 

As can very readily be seen, the actions which resulted in 
the oral notification of an impending “Reduction in Force” 
in August 1944; the notice of “Reduction in Force” on 
March 1, 1945; the rating of “Unsatisfactory”, the Fur¬ 
lough dated July 9, 1945; and the Furlough dated July 20, 
1945, were all on outgrowth of the circumstances stemming 
from the first notice of “Reduction in Force” dated Octo¬ 
ber 8, 1943. Each of these actions were part of a chain of 
abuse directly linked to C. Yanden Bulck, who was the 
instigator and moving party, at whose behest and direction 


39 


the adverse actions came into being by reason of his per¬ 
sonal animosity, bias and prejudice. 

The aforesaid actions were all part of a scheme, pretext 
and subterfuge to summarily separate me from employ¬ 
ment in civil service and to deprive me of my rights under 
the law. In each instance the said actions were illegal, 
unfair, unreasnable, arbitrary, capricious and constituted 
an abuse of authority. 

The said actions contravened Chapter 287, Public Law 
359 (known as the Veterans’ Preference Act of 1944), 
violated the provisions of Title 5 U. S. C. A. 648, Title 5 
U. S. C. A. 652, Title 5 U. S. C. A. 851, Title 5 U. S. C. A. 861, 
Title 5 U. S. C. A. 863, Departmental Circular No. 510 
(issued by the Civil Service Commission under date of 
November 15,1944), and War Department Civilian Person¬ 
nel Regulation No. 61, dated 1 May 1945 in addition to viola¬ 
tion of applicable regulations of the War Department con¬ 
cerning monitoring, reemployment, transfer and general 
functions of Area Boards of Employment Coordination in 
such cases as mine. 

In addition to the earnings which I lost during the period 
April 1,1945 through September 2,1946,1 am entitled to be 
restored to a position of like seniority, status and pay 
comparable to the position from which I was illegally and 
improperly separated, together with all increments in salary 
to which I would have been entitled, together with all rights, 
emoluments and perquisites. I would have received credit 
for 38 days annual leave during said period, and am also 
entitled to three (3) witliin-grade promotions at the CAF-12 
or P-5 level. These classifications have now been changed 
to GS-12 in accordance with the Classification Act of 1949. 

At the present time I am frozen at the top of the GS-11 
grade, and am unable to receive any promotion by reason 
thereof, unless I am restored to the comparable grade of 
CAF-12 or P-5 (GS-12). The last time I received a pro¬ 
motion was on February 16, 1943, consequently I have been 
in grade, without promotion, for almost seven years. 

When the improper and illegal separation from service 
became effective on March 31, 1945 the Madison Square 
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Area paid me a lump sum for 37-2/8 days of accrued 
annual leave, which time should be credited to my current 
annual leave, and the amount that was paid to me therefor 
should either be refunded by me or be credited and set off 
as payment on account, and similarly the payment for July 
9th and July 20th through August 19, 1945. 

This affidavit together with any Exhibits or correspond¬ 
ence to w’hich reference has been made, forms part of my 
complaint and proof in support of my motion for summary 
judgment, and the complaint together with any statements, 
letters and/or Exhibits contained in the Points and Author¬ 
ities submitted by me are similarly incorporated herein. 

(S.) Joseph A. Baxter. 

Sworn to before me this 10 day of January 1950. (S.) 
Lester S. Gluck, Attorney & Counsellor at Law, Residing 
in Bronx County, 78 West 180 St., N. Y. 53. Bronx Co. 
Clk’s #2. Reg. No. A-297-G-0. Comm. Expires 3/30/50. 

City of Washington, 

District of Columbia, ss: 

William H. Fox, being duly sworn deposes and says: 

I reside at 508 Dale Drive, Silver Spring, State of Mary¬ 
land, and am an employee of the Federal Government since 
March 1929. I am an attorney and counsellor at law, having 
been admitted to practice in Washington, D. C., in October 
1933, and have been engaged as attorney, performing 
diversified legal duties with various government agencies 
since 1935. At present I am employed as Trial Attorney 
in the Legal Division, Office of the Chief of Engineers, 
Department of the Armv, Building T-7, Washington 25, 
D. C. 

Sometime during the early part of February 1944, while 
serving in the armed forces of the U. S. Army, I was assigned 
to duty as attorney in the Legal Division, Madison Square 
Area, Manhattan District, 261 Fifth Avenue, New York City, 
and at that time I made the acquaintance of Mr. Joseph A. 
Baxter, who was employed in a civilian capacity as an 
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attorney at the same officer. I continued on that assign- 
until approximately March 15, 1945. 

Throughout the aforesaid period of time, Mr. Arthur A. 
Levin was the civilian supervisor who assigned legal work 
to Mr. Baxter, Mr. Wiltchik and myself. The work which 
was of a highly technical legal nature required not only a 
thorough knowledge of Government contract law but also 
independent ability to draft and prepare special intricate, 
complex contracts which departed from the standard 
covenants and would necessarily have to include certain 
extraordinary features covering highly classified material 
unusual in scope and provision. In many cases there were 
no other contracts which could be used as a ready reference 
or as a guide, consequently making it necessary to devise, 
evolve and improvise new terms and provisions to ade¬ 
quately meet the novel situations that constantly arose. 
Mr. Baxter was frequently assigned to participate in con¬ 
ferences between contractors, their representatives and 
civilian as well as military representatives of the Manhattan 
District. His duties in that respect also involved travel to 
distant points. 

On numerous occasions I perused contracts and other 
legal documents prepared by Mr. Baxter, and in occasions 
both Mr. Wiltchik and I were given suggestions by Mr. 
Levin to utilize the phraseology and provisions which were 
evolved by Mr. Baxter as a guide in the preparation of 
contracts and provisions of various agreements which had 
been assigned to us for accomplishment. 

Mr. Baxter was capable of performing and did accom¬ 
plish more volume of work than either Mr. Wiltchik or 
myself, since, in my opinion, Mr. Levin assigned more mat¬ 
ters to him for attention. The type and quality of the work 
which all of us were uniformly required to perform was 
highly important, and when Mr. Levin assigned the work, 
to my knowledge he did not segregate a particular type 
for accomplishment by any individual attorney, as all of us 
were performing identical duties throughout, with the 
exception that, to my recollection, Mr. Wiltchik was neither 
assigned to participate in many conferences nor to do any 
travel whatever. 
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Based upon my experience as an attorney, and by com- 
parision with the thousands of government contracts which 
I have had to review in the course of my government em¬ 
ployment, I unqualifiedly assert that the work performed 
by Mr. Baxter was thoroughly sound in all respects, dis¬ 
closed mature, well-balanced judgment and ability to handle 
complicated matters, displayed a standard of excellence 
more than adequate for the exacting requirements of the 
legal duties which he discharged very creditably at all 
times, and I might add that some of the material which he 
devised was the finest and most lucid I have ever seen. 

This statement is being submitted for presentation to 
the U. S. District Court, District of Columbia, in an action 
filed by Mr. Baxter for a declaratory judgment. 

(S.) William H. Fox. 

Subscribed and sworn to before me this 30th day of 
December 1949. (S.) Louis Horowitz, Notary Public, D. C. 


IMPRESSION 

SEAL 


Exhibit A 


War Department 


Office of the Chief of Engineers 


Washington 

To whom it may concern : 


28 June 1945. 


On or about 10 January 1944, while I was on active duty 
as Lt. Colonel, C. E., and assigned as Chief of the Legal 
Division of the Manhattan Engineer District, Mr. Joseph 
A. Baxter applied to me for a legal position. At that time 
we were over burdened with a heavy rush program of con¬ 
tract negotiations, drafting, etc., of a complex and difficult 
nature and we were in urgent need of attorneys with suf¬ 
ficient experience to function immediately and effectively 
with the very minimum of orientation and supervision. 

After reviewing Mr. Baxter’s training and experience 
record and conferring with former supervisors and associ- 
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ates, I felt confident that his qualifications were adequate 
for the nature and grade of the work to be done. I fully 
explained the exigencies of the situation to him and offeree! 
to utilize his services in a professional grade at his exist¬ 
ing rate of pay, providing he would accept a trial period 
of thirty (30) days and accept reassignment or separation 
if, at the end thereof, his efforts had proved to be inade¬ 
quate. He accepted this proposal and entered on duty as 
Attorney, P-5, on 17 January 1944. 

I made frequent personal checks of his work during hi^ 
trial period and at the end thereof, with the concurrency 
of Major Harold Greenstein, my Assistant, in general 
charge of the New York Office, and Mr. Arthur Levin, Chief 
of the Legal Section, concluded that he had satisfactorily 
proven his ability and that he should be retained. 

Mr. Baxter continued under my general supervision until 
September 1944 during all of which time I regarded his 
services to be valuable, efficient and satisfactory in every 
respect. 

Respectfully, 

Ralph G. Cornell. 

Exhibit B 
War Department 
Manhattan Engineer District 
New York Area 
P. 0. Box 265 


Church Street Annex 


New York 8, N. Y. 

TO WHOM IT MAY CONCERN : 


26 June 1945. 


This is to certify that Mr. Joseph A. Baxter while em¬ 
ployed under the direction of the undersigned in the Legal 
Section of the Manhattan District of the Engineer Corps, 
Madison Square Area, rendered satisfactory and acceptable 
services. 
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The period during which said Mr. Baxter was under my 
direction was from January to November 1944. 

Harold Green stein, 

Major, Corps of Engineers. 

Exhibit “C” 

War Department 
United States Engineer Office 
Madison Square Area 
P. 0. Box 42 
Station F 

New York 16, N. Y. 

Date of notice: 1 March 1945. 

Last day of active work status: 30 March 1945. 

Subject: Notice of Reduction in Force 

To: Joseph A. Baxter, Attorney, P-5, $4600 per annum, 

U. S. Engineer Office, Manhattan District, New York, 

N. Y. 

1. You are hereby notified that you will be involuntarily 
separated from the service due to a necessary reduction in 
force, due to the near completion of the job to which you 
have been assigned. Your active work status will terminate 
30 March 1945. A statement of availability will be issued 
to you on your last day of active duty. 

2. Under the Civil Service laws and regulations, em¬ 
ployees to be separated for reduction in force are selected 
on the basis of the nature of their appointments, military 
preference, efficiency ratings, and length of service. 

3. A lump sum payment for all accumulated and accrued 
annual leave will be included in your final salary check for 
the current pay period and is not subject to retirement 
deductions. However, it is considered a supplemental 
wage payment for withholding tax purposes. 

4. If you desire to be considered for other Government 
employment, you should file application (Standard Form 
No. 57) with the Civil Service Regional Director, 641 
Washington Street, New York, N.Y., or if you desire to 
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make application for entry on the War Reemployment List, 
it is suggested that you complete Part A and Part C of the 
inclosed Form 2888 and return it to this office for process¬ 
ing. 

5. You are informed that in the event you accept employ¬ 
ment with another Government agency, you will be required 
to refund to the employing agency a lump sum amount 
equal to the gross compensation, including withholding tax, 
which was paid for the period between the date of reemploy¬ 
ment and the date the leave expired. Should reemployment 
occur within 30 days after separation from this office, any 
sick leave remaining to your credit may be transferred to 
the employing agency. 

6. If you feel that there has been a violation of your 
rights under military preferred laws or the regulations 
of the Civil Service Commission, you may appeal to the 
Second U. S. Civil Service Region, 641 Washington Street, 
New York, N.Y. within 10 days after receipt of this notice. 

For the Area Engineer: 

W. E. Dalton, 

Captain, Corps of Engineers, Assistant . 

2 Incls.: S. F. 57; Form 2888. 

United States Civil Service Commission 

Second United States Civil Service Region 
Comprising the States of New York and New Jersey 
Office of the Director, New York 14, N. Y. 

In Your Reply Refer to File PUD:GCV :MJS and Date of 

this Letter 

March 29, 1945. 

Mr. Joseph A. Baxter, Attorney 
c/o War Department 
U. S. Engineer Office 
Madison Square Area 
P. 0. Box 42, Station F 
New York 16, New York 

Dear Mr. Baxter: 

Reference is made to your letter dated March 3 and 
amended appeal dated March 22,1945 from notice of sepa- 



46 


ration dne to reduction in force to be effective March 31, 
1945. 

It is noted you are appealing the above action on the 
basis: 

1. That you are a Group A employee with veteran 
preference having been continuously employed by the 
War Department since April 19,1939, 

2. That employees in the same competitive level at 
the Headquarters Office located at Oak Ridge, Tennes¬ 
see who are not permanent employees were not con¬ 
sidered in the reduction, 

3. That you believe the Madison Square Area Office 
plans to recommend for promotion and reclassification 
from P-4 to P-5, a temporary non-veteran to fill the 
vacancy that will be created by your separation, 

4. That the duties you perform are identical to those 
now performed by said P-4 employee. 

The regulations provide that whenever a Group A em¬ 
ployee cannot be retained in his present position, he shall be 
given an opportunity for transfer or reassignment to a 
continuing position at the same geographical location, pro¬ 
vided there is available a position under the Civil Service 
Act and Rules, not occupied by a Group A employee, which 
may reasonably be expected to continue for one year or 
more, which the Group A employee is qualified to fill with¬ 
out undue interruption to the activity involved. The regu¬ 
lations further provide the competitive area means a gov¬ 
ernmental entity, a combination of governmental entities, 
or that part of a governmental entity for which approval 
has been secured from the Civil Service Commission. 

Upon investigation of your appeal, the Madison Square 
Area Office confirmed your claim of continuous employment 
and veteran status. This office was also advised that the 
present P-4 Attorney position may reasonably be expected 
to continue less than one year and your reassignment to 
such duties would cause undue interruption and hindrance 
to the important war work. Further statement was made 
that the duties you perform are not interchangeable with 
the duties presently performed by the P-4 Attorney. A 
review of your 201 file indicates upon your original assign¬ 
ment in January 1944 you were required to perform duties 
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involving negotiation and preparation of very complex and 
highly classified contracts requiring a thorough knowledge 
of law, Government Contract Regulations, Procurement 
Regulations and considerable initiative and resourcefulness. 
That upon determination in August 1944 by the Chief of the 
Legal Division that you could not satisfactorily perform 
the duties of the position, you were reassigned to legal and 
contracting duties of much less complexity requiring less 
knowledge, initiative and resourcefulness. This work more 
or less followed standard forms and procedures and in¬ 
volved very little negotiation. 

Since the Madison Square Area Office has assured this 
office that the position of P-4 Attorney may reasonably be 
expected to continue for less than a year and your reassign¬ 
ment to those duties would cause undue interruption and 
hindrance to the important war work, the action taken on 
your separation due to necessary reduction in force has 
been approved. 

Very truly yours, 

James E. Rossell, 
Regional Director. 

cc: Major W. E. Kelley, Area Engineer. 

Exhibit “D” 

United States Civil Service Commission 
Second United States Civil Service Region 

Comprising the States of New York and New Jersey 
Office of the Director, New York 14, N. Y. 

In Your Reply File U :GCV :MJS and Date of this Letter 

June 22, 1945 

Mr. Joseph A. Baxter, 402 Foster Avenue, Brooklyn 30, 

New York. 

Dear Mr. Baxter : 

Reference is made to your original letter dated March 
3,1945 and subsequent correspondence appealing your sepa- 
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ration by reduction in force from the position of Attorney 
P-5 with the U. S. Engineer Office, Madison Square Area, 
New York City. 

After a very careful review of additional information 
received concerning your separation, this office has disap¬ 
proved such separation on the basis that you were not 
granted the benefits to which you are entitled under Section 
9 (c) of Departmental Circular No. 510 (Retention Prefer¬ 
ence Regulations) which reads, “Exceptions—Status Em¬ 
ployees. Whenever a retention group A employee with a 
classified (competitive) civil-service status cannot be re¬ 
tained in his present position, he shall be given an op¬ 
portunity for transfer or reassignment to a continuing posi¬ 
tion at the same geographical location, provided that there 
is available a position under the Civil Service Act and 
Rules, not occupied by a retention group A employee w r ith 
a classified (competitive) civil-service status, which may 
reasonably be expected to continue for one year or more, 
which the retention group A employee is qualified to fill 
without undue interruption to the activity involved. Depart¬ 
ments are authorized to waive this rule in the cases of re¬ 
tention group A employees who have restoration or re¬ 
employment rights to positions in other departments.” 

The Area Engineer, U. S. Engineer Office, Madison 
Square Area has been requested to restore you to active 
duty in order that you may be given an opportunity for 
transfer or reassignment to a continuing position at the 
same geographical location provided that there is a posi¬ 
tion under the Civil Service Act and Rules not occupied 
by a retention group A employee with a classified (com¬ 
petitive) civil-service status which you are qualified to 
perform and which may reasonably be expected to continue 
for one year or more without undue interruption to the 
activity involved. 

This action supersedes any action previously taken by 
this office. 

Very truly yours, 

James E. Rossell, 

Regional Director. 
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Exhibit “E” 

War Department 
United States Engineer Office 
Madison Square Area 
P. 0. Box 42 
Station F 
New York 16, N. Y. 

In Reply Refer to EIDM A-21 MS MSA 201 (Baxter, J. A.) 

9 July 1945 

Subject: Furlough. 

To: Joseph A. Baxter, Attorney, P-5, U. S. Engineer Office, 
Madison Square Area, New York, N. Y. 

1. You are hereby notified that due to the abolishment of 
your position as Attorney, P-5, you will be placed in a fur¬ 
lough status for 90 days effective at the close of business 
this date. 

2. This action is taken since there are no positions other 
than those occupied by Group A employees, to which you 
can be transferred or reassigned which are reasonably ex¬ 
pected to continue for a year or more. You will however 
be circularized throughout the War Department offices 
within this geographical locality in an effort to secure a 
transfer to another installation prior to the expiration of 
your furlough status. 

W. E. Kelley, 
Major, Corps of Engineers, 
Area Engineer. 
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War Department 
United States Engineer Office 
Madison Square Area 
P. 0. Box 42 
Station F 

New York 16, N. Y. 

In Reply Refer to EIDM A-21 MS MSA 201 

9 July 1945 

Joseph A. Baxter, 402 Foster Avenue, Brooklyn, N. Y. 

Dear Sir: 

Reference is made to letters of this office dated 1 and 9 
March 1945, subject: Notice of Reduction in Force. 

You are informed that previous action taken is rescinded 
and you will be returned to duty from leave without pay 
status effective this date. Notification of Personnel Action 
will be issued accordingly. 

It is requested that you report to Mr. Pearson of the 
Personnel Section of this office, immediately upon receipt 
of this notice. 

For the Area Engineer: 

Very truly yours, 

William G. Akeley, 
Major, Corps of Engineers, 
Administrative Officer. 

Exhibit “F” 

Western Union 

Jul 19 AM 11:42 JW Washington D. C. 

July 19th, 1945. 

To: Area Engineer, Madison Square Area, 261 Fifth Av¬ 
enue, New York City. 

Chief Civilian Personnel OCE Advises Orders Issued 
Restoring Active Duty Accordance Authorization Colonel 
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Vandenbulck. Leaving Washington Tonight. Will Report 
Tomorrow Morning. 

Joseph A. Baxter, 

Ebbitt Hotel , 

10th & H St. N. W. 


RESTRICTED 

ANNOUNCE AGAIN FOR NY 
USEO MSA NY 1-2645 GA 

NY SIGNAL CENTER 
GIXC12 

AA37 

UGI V UAOE NR 46 WD 
T- NY 1-2645 

ACTION CY MR. PEARSON 
INF CY MAJOR AKELEY 

M & R 

#96 

FROM NICHOLS USEO OAK RIDGE TENN JULY 45 192359Z 
TO THE AREA ENGR US ENGR OFC 261 FIFTH AVE NEW 
YOKXXX YORK N Y 
GR NC 

/RESTRICTED/ CONFIRMING PHONE RESTORE BAXTER DUTY 
STATUS FOR THIRTY DAYS WITH CONCURRENT ADVICE OF 
FURLOUGH FOR REDUCTION IN FORCE TO BEGIN ON THIRTY 
FIRST DAY. SINCE THERE IS NO EXISTING POSITION TO 
BE FILLED ASSIGN BAXTER WORK FOR WHICH QUALIFIED 
REGARDLESS OF WHETHER BELOW CLASSIFICATION LEVEL 
OF DIFFICULTY AND IMPORTANCE SO THAT GREATEST 
VALUE POSSIBLE MAY BE OBTAINED FROM SERVICES DUR¬ 
ING THIRTY DAY PERIOD. AS FURLOUGHED EMPLOYEE 
BAXTER WILL BE GIVEN PREFERENCE IN FILLING ANY 
VACANCY OR NET POSITION IN YOUR AREA FOR WHICH 
ELIGIBLE DURING PERIOD OF FURLOUGH SUBJECT ONLY TO 
ESTABLISHMENT OF HIGHER EFFICIENCY RATING IN 
PENDING APPEAL. REF EIIMV-1-556 
00017 PEG 

D ACK S 1 MSG 
R 1 THNX END KAJ 
EN 
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Exhibit “G” 

War Department 
United States Engineer Office 
Madison Square Area 
P. 0. Box 42 
Station F 

New York 16, N. Y. 

In Reply Refer to EIDM A-15 MS MSA 201 (Baxter, J. A.) 

20 July 1945 

Subject: Furlough. 

To: Joseph A. Baxter, Attorney, P-5, U. S. Engineer Office, 

Madison Square Area, New York, N. Y. 

1. You are hereby notified that due to lack of work you 
will be placed in a furlough status for a period of one year 
effective at the expiration of all accrued annual leave to 
your credit. Your last active day of duty will be 18 August 
1945. During the 30 day notice period you will be assigned 
to such work as this office may determine. 

2. This action is taken since there are no positions for 
which you are qualified to fill, presently occupied by other 
than Group A Employees, to which you can be transferred 
or reassigned which are reasonably expected to continue 
for a year or more. This office will circularize your avail¬ 
ability to the Engineer Corps at large and War Depart¬ 
ment installations in the New York Area. 

3. A copy of the Civil Service regulations governing 
this action, retention register and records are available for 
your inspection in the Personnel Section of this office. 

4. If you feel that there has been a violation of your 
rights under military preference laws or the regulations of 
the Civil Service Commission, you may appeal to the 
Regional Director, Second U. S. Civil Service Region, 641 
Washington Street, New York, N. Y. within 10 days after 
receipt of this notice. 
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5. If you desire to be considered for other Government 
employment, you should file application (Standard Form 
57) with the Civil Service Regional Director, Second U. S. 
Civil Service Region, 641 Washington Street, New York, 
N. Y. 

6. If you are interested in securing employment in pri¬ 
vate industry, it is suggested that you file an application 
with the nearest office of the United States Employment 
Service. A statement of availability will be issued to you 
on your last day of active duty. 

For the Area Engineer: 

William G. Akeley, 
Major, Corps of Engineers, 
Administrative Officer. 

War Department 
United States Engineer Office 
Madison Square Area 
P. 0. Box 42 
Station F 

New York 16, N. Y. 

In Reply Refer to EIDM A-15 MS MSA 201 (Baxter, J. A.) 

20 Julv 1945 

Mr. Joseph A. Baxter, 402 Foster Avenue, Brooklyn 30, 
New York. 

Dear Sir : 

Reference is made to letter of this office dated 9 July 
1945, subject: Furlough. 

You are informed that action taken in above-mentioned 
letter is rescinded and you are restored to an active duty 
status effective as of this date, 20 July 1945. 

For the Area Engineer: 

Very truly yours, 

William G. Akeley, 

Major, Corps of Engineers, 
Administrative Officer. 
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In the United States District Court for the District of 

Columbia 

Civil Action No. 2747-49 

J oseph A. Baxter, Plaintiff, 
v. 

Frank Pace, Jr., Secretary of the Army, Defendant 

Order 

This case having come on for hearing upon plaintiff’s 
motion for summary judgment and defendant’s motion 
to dismiss the complaint or for summary judgment and the 
Court having considered the complaint, the answer, the 
affidavits, exhibits, and memoranda of points and authori¬ 
ties submitted by the parties and the arguments of counsel, 
it is, by the Court this 15th day of June, 1950 

Ordered, that defendant’s motion for summary judgment 
be and the same hereby is granted, and the complaint be and 
the same hereby is dismissed, and it is further 

Ordered, that plaintiff’s motion for summary judgment 
be and the same hereby is denied. 

Burnita Shelton Matthews, 

Judge . 
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[Title of District Court and Cause] 


Order 

The defendant having filed a counter-designation of 
record on appeal in this action designating certain portions 
of the record in the case of Baxter v. Mitchell, et al., Civil 
Action No. 34556 in the United States District Court for the 
District of Columbia, and it appearing to the Court that 
defendant herein has relied upon the portions of the record 
in the case of Baxter v. Mitchell, et al., so designated, it is, 
this 14th day of September, 1950, 

Ordered, Adjudged and Decreed that the portions of the 
record in the case of Baxter v. Mitchell, et al., designated 
by defendant in the counter-designation of record on appeal 
heretofore filed herein be and the same hereby are incorpo¬ 
rated in the record in this action, and the Clerk is authorize*}! 
to submit original papers in lieu of copies. 


Consented to : 


Burnita Shelton Matthews, 

Judge. 


Joseph A. Baxter, Esquire 
Attorney Pro Se. 

[Title of District Court and Cause] 

Filed August 24, 1950 

Defendant’s Counter-Designation of Recond on Appea 


To the Clerk of the United States District Court for till? 
District of Columbia: 

On behalf of the defendant in the above-entitled action 
you are hereby requested to include in the record on appeal 
in this action which is certified by you to the Clerk of thb 
United States Court of Appeals for the District of Colum¬ 
bia Circuit the following designated portions of the record 
in the case of Baxter v. Mitchell, et al., Civil Action No. 
34556: 

1. The Complaint, together with all the exhibits attached 
thereto, filed April 29,1946; 

2. The Amended Complaint, filed May 17,1946; 




56 


3. The Answer, filed October 31, 1946; 

4. Affidavit of plaintiff, Joseph A. Baxter, filed June 4, 
1947; 

5. The Second Amended Complaint, filed July 11,1947; 

6. The Answer to the Second Amended Complaint, filed 
February 24, 1948; 

7. Defendant’s Motion for Summary Judgment, and sup¬ 
porting Affidavit of Joseph S. Henderson, filed March 16, 
1948; 

8. Plaintiff’s Counter Motion for Summary Judgment 
and Motion for Judgment on the Pleadings, and the sup¬ 
porting Affidavits, with exhibits, of Joseph A. Baxter and 
William H. Fox, filed April 8, 1948; 

9. Memorandum Opinion dated December 31, 1948, filed 
January 3,1949; 

10. Order granting defendant’s Motion for Summary 
Judgment and denying plaintiff’s Motion for Summary 
Judgment, filed January 31, 1949; 

11. Notice of Appeal, filed February 28,1949; 

12. Defendant’s Motion to Modify Judgment by Vacat¬ 
ing and Dismissing the Complaint as to Robert P. Patter¬ 
son, Secretary of War, as abated, filed April 29, 1949; 

13. Order granting defendant’s Motion, filed April 29, 
1949; 

14. Stipulation Dismissing Appeal, filed April 29,1950; 

15. This Counter-Designation of Record. 

Edward H. Hickey, 

Attorney, Department of Justice, 
Eugene T. Maher, 

Attorney, Department of Justice, 

Attorneys for Defendant. 

Certificate 

I hereby certify this 24th day of August, 1950, that I have 
sent a copy of defendant’s foregoing Counter-Designation 
of Record to Joseph A. Baxter, Esq., Attorney pro se, at 
his present address, QM Procurement Course No. 3, P.O. 
Box 438, Fort Lee, Virginia, by official United States Mail. 

Edward H. Hickey, 
Attorney, Department of Justice. 
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Filed April 29, 1946 

United States District Court for the District of 

Columbia 

CA 34556 

Joseph A. Baxter, Plaintiff, 
against 

Harry B. Mitchell, Lucille McMillin and Arthur S. 

Fleming, as Members of and Constituting the United 

States Civil Service Commission, and Robert P. Patter¬ 
son, as Secretary of War, Defendants 

Plaintiff’s Address: 402 Foster Avenue, Brooklyn, New 
York. 

Defendant’s Address: Washington, D. C. 

To the Honorable Judges of the United States District 

Court for the District of Columbia : 

Joseph A. Baxer, the plaintiff herein, appearing as Attor¬ 
ney Pro Se, respectfully submits the following as his peti¬ 
tion and bill of complaint, and alleges as follows: 

1. This is an action for a Declaratory Judgment. The 
Defendants are residents of the District of Columbia. 

2. Plaintiff is an attorney at law duly licensed and ad¬ 
mitted to practice law, is a member of the Bar of the State 
of New York, and has been in good standing as such since 
his admission on or about May 4,1932. 

3. Plaintiff is a veteran of World War I, and on June 5, 
1919 he received an Honorable Discharge from service in 
the United States Army. 

4. Plaintiff has been employed in various capacities by 
the War Department continuously since April 20, 1939 
having qualified as a classified civil service employee with 
veteran preference, and among other things he is entitled 
to retention and reemployment rights as a classified em¬ 
ployee with preference, in accordance with applicable pro¬ 
visions of the Veterans’ Preference Act, the rules and regu- 
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lations of the Civil Service Commission and of the War 
Department. 

5. The Regional Director, 2nd U. S. Civil Service Region, 
641 Washington Street, New York, New York, is an agency 
of the Civil Service Commission, and the said Regional 
Director together with all his employees are under the 
jurisdiction of the Civil Service Commission, and for ad¬ 
ministrative purposes he is required to observe, apply, 
enforce and administer all of the rules and regulations of 
the Civil Service Commission with duly constituted author¬ 
ity in all matters pertaining to civil service employees of 
the United States Government in the 2nd U. S. Civil Serv¬ 
ice Region, and any official decision or action of the Re¬ 
gional Director is that of the Civil Service Commission. 
The former shall hereinafter be referred to as the Director, 
and the latter as the Commission. 

6. The U. S. Engineer Office, Madison Square Area, 261 
Fifth Avenue, New York, New York, is a field office of the 
Manhattan Engineer District, Oak Ridge, Tennessee, both 
of which are units of the War Department, and said units 
together with officers and civilian employees thereof are all 
under the jurisdiction of the Secretary of War. 

7. At the request of the Manhattan Engineer District, 
plaintiff was transferred from the Miami-Florida District 
on June 1, 1943, and upon reporting for duty he was 
assigned as Chief Administrative Assistant (CAF-12, 
$4600 P/A) of the Town Management Division, at Oak 
Ridge, Tennessee. 

8. At all of the times hereinafter mentioned, Lieut. Col. 
C. Yanden Bulck was the Administrative Officer of the Man¬ 
hattan Engineer District, and as such he exercised adminis¬ 
trative authority throughout the said unit and its field 
offices, and prior to plaintiff's transfer the said officer knew 
or had knowledge that plaintiff was a classified civil serv¬ 
ice employee with veteran preference, and by reason thereof 
was entitled to certain benefits of employment and reten¬ 
tion rights as against temporary employees or employees 
without veteran preference. The said officer knew, should 
have known, was informed of or had constructive notice 
that certain rules and regulations of the Commission and 
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of the War Department had been promulgated, existed and 
were in effect with respect to classified employees with 
veteran preference. 

9. On October 8, 1943 an officer served plaintiff with 
notice in writing that his (plaintiff’s) services would be 
terminated on October 30, 1943 due to a “reduction in 
force”. Upon information and belief plaintiff alleges that 
the issuance and service of the aforesaid notice was either 
directed by, or was with the approval and authority of 
Lieut. Col. Vanden Bulck. 

10. On October 8, 1943 and thereafter, hundreds of tem¬ 
porary employees without veteran preference were em¬ 
ployed and were being added to the rolls of the Manhattan 
Engineer District, whose duties plaintiff could readily per¬ 
form by reason of his qualifications, training and back¬ 
ground, all of which was known to Lieut. Col. Vanden Bulck. 

11. The issuance of the notice together with the reason 
therefor, was a pretext, subterfuge, sham, device and 
a retaliatory measure on the part of the said Lieut. Col. 
Vanden Bulck, resulting from personal animosity, bias and 
malice which constituted an illegal, arbitrary and capricious 
official action authorized by him, and same was intended to 
work a hardship upon plaintiff and to deprive plaintiff 
of his rights as a classified civil service employee with 
veteran preference. 

12. On November 1, 1943 plaintiff became Assistant 
Comptroller of the J. A. Jones Construction Company, a 
government contractor of the Manhattan Engineer Dis¬ 
trict at Oak Ridge, Tennessee, and on December 21, 1943 
plaintiff was notified that the position of Assistant Comp¬ 
troller was being consolidated in accordance with direc¬ 
tions of the Manhattan Enigneer District, consequently 
terminating plaintiff’s employment. 

13. Upon information and belief plaintiff alleges that 
the consolidation of the position by the J. A. Jones Con¬ 
struction Company was directed by Lieut. Col. Vanden 
Bulck in furtherance of his personal animosity, bias and 
malice against plaintiff, and he intended thereby to cause 
unemployment and resultant damage to plaintiff. 

14. On or about December 23, 1943 plaintiff made appli- 
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cation to Lieut. Col. Vanden Bulck for reinstatement to the 
position of Chief Administrative assistant or a similar 
position of relative responsibility, grade and pay. The 
said officer refused to reemploy or reinstate plaintiff al¬ 
though the conditions and circumstances, as alleged in Para¬ 
graph 10, still obtained at said time. Upon information and 
belief plaintiff alleges that the refusal to reinstate or 
reemploy plaintiff was in furtherance of the officer’s per¬ 
sonal animosity, bias and malice, as heretofore alleged in 
Paragraph 11. 

15. Upon information and belief plaintiff alleges that on 
or about January 5, 1944 Lieut. Col. Vanden Bulck inter¬ 
posed strenuous objections to plaintiff’s employment as an 
attorney in the Legal Division of the Manhattan Engineer 
District, and the said officer attempted to prevent plain¬ 
tiff’s employment in the capacity of attorney. The actions 
of said officer were the result of personal animosity, bias 
and malice which constituted an illegal, arbitrary, unrea¬ 
sonable and capricious exercise of his authority as Admin¬ 
istrative Officer, and same was intended to work a hardship 
upon plaintiff and to deprive him of his rights as a classified 
civil service employee with veteran preference. 

16. On January 17, 1944 plaintiff entered on duty as an 
Attorney P-5 ($4600 P/A) in the Legal Section of the U. S. 
Engineer Office, Madison Square Area, New York, New 
York. 

17. Upon information and belief plaintiff alleges that on 
or about August 15,1944 Lieut. Col. Vanden Bulck succeeded 
Lieut. Col. Cornell as Chief of the Legal Division, and a 
few days thereafter Lieut. Col. Vanden Bulck visited New 
York City and directed the officer in charge of the Legal 
Section wherein plaintiff was on duty, to notify plaintiff 
that he (plaintiff) was to be separated from service due to 
a “reduction in force”. 

18. During plaintiff’s employment as Attorney in the 
Legal Section, a temporary War Service Indefinite Attor¬ 
ney P-4, was employed among others, and all of the said 
attorneys performed similar duties which were at all times 
interchangeable, and that each and every attorney in the 
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said Legal Section interchangeably had to perform what¬ 
ever work was assigned irrespective of the subject matted 
involved. 


19. On March 2, 1945 plaintiff was served with notice in 
writing dated 1 March 1945, that his services would be ter¬ 
minated on March 30, 1945, due to a “reduction in force’ 
The aforementioned temporary War Service Indefinite 
Attorney was retained in employment as against plaintiff. 
Upon information and belief plaintiff alleges that he was 
the only employee served with a notice of “reduction in 
force”, and that the retention of the temporary War Service 
Indefinite Attorney as against plaintiff, was a violation of 
the Veterans’ Preference Act and contrary to the applicable 
rules and regulations of the Commission and the applicable 
rules and regulations of the War Department. A copy of 
the said notice is annexed hereto, made part hereof and i^ 
marked Exhibit A. 


20. Upon information and belief plaintiff alleges that 
the issuance of the aforesaid notice was directed by Lieut. 
Col. Vanden Bulck, and that same was the result of his 
personal animosity, bias and malice toward plaintiff, and 
the notice was a pretext, subterfuge, sham, device and 9. 
retaliatory measure which constituted an illegal, arbitrary, 
unreasonable capricious action by said officer. Plaintiff 
further alleges that same contravened, evaded and circum¬ 
vented the provisions of the Veterans’ Preference Act, 
was contrary to the applicable rules and regulations of the 
Commission, violated the rules and regulations of th^ 
War Department concerning reductions in force, was unrea¬ 
sonable, unfair, illegal and otherwise was contrary to public 
policy, all of which the said officer knew prior to directing 
issuance of the aforesaid notice. Plaintiff further allege:* 
that the said officer thereby calculated and intended to 
work a hardship upon plaintiff and to damage and deprive 
him of vested rights as a classified civil service employee, 
and actually did damage plaintiff. 

21. On March 5, 1945 plaintiff mailed a notice of appeal 
from the aforesaid notice of “reduction in force” to the 
Director, the Commission, the District Engineer of th^ 
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Manhattan Engineer District and to the Area Engineer of 
the Madison Square Area. On March 22, 1945 plaintiff 
mailed to each of the aforementioned parties an amended 
notice of appeal. Copies of the notices of appeal are 
annexed hereto, made part hereof and marked Exhibit B. 

22. Under date of March 29, 1945 the Director rendered 
a decision in writing upon plaintiff’s aforementioned appeal. 
The decision approved the action of the Madison Square 
Area. A copy of said decision is annexed hereto, made part 
hereof and marked Exhibit C. 

23. The said decision was erroneous as a matter of law, 
was contrary to and violated the provisions of the Veterans’ 
Preference Act, conflicted with applicable rules and regu¬ 
lations of the Commission, all of which the Director knew, 
should have known, was required to know, or could readily 
have become known to him had he exercised reasonable 
diligence or care, or had he made suitable and proper inquiry 
prior to said decision. 

24. The said erroneous decision, as will more fully appear, 
worked a hardship upon plaintiff and deprived him of his 
position, divested him of certain benefits and rights, improp¬ 
erly caused him unemployment, caused and resulted in loss 
of earnings which plaintiff would have earned, and other¬ 
wise caused damage to plaintiff’s detriment by reason 
thereof. 

25. After receipt of the aforementioned decision, plain¬ 
tiff mailed to the Director a request dated April 4, 1945 for 
a rehearing of the appeal and a redetermination thereof. 
A copy of said request is annexed hereto, made part hereof 
and marked Exhibit D. 

26. Under date of April 28,1945 the Director rendered a 
decision in writing upon plaintiff’s request for a rehearing 
of the appeal, pursuant to which the Director reaffirmed his 
previous decision referred to in Paragraph 22. A copy of 
said affirmance is annexed hereto, made part hereof and 
marked Exhibit E. 

27. In connection with the aforesaid affirmance referred 
to in the preceding Paragraph 26, plaintiff repeats, reit¬ 
erates and realleges each and every allegation set forth in 
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Paragraphs 23 and 24 and makes same part hereof by 
reference with the force and effect as though the same were 
separately stated hereunder. 

28. On May 2, 1945 plaintiff mailed to the Commission a 
notice of appeal from the decision of the Director, and 
thereafter furnished the Commission with a resume of the 
facts and particulars relating to the said matter. A copy 
of the aforesaid appeal is annexed hereto, made part hereof 
and marked Exhibit F. 

29. Upon information and belief plaintiff alleges that 
while the appeal from the notice of “reduction in force” 
was pending, Lieut. Col. Vanden Bulck directed the civilian 
Head of the Legal Section of the Madison Square Area 
to issue an efficiency rating of Unsatisfactory, covering 
work performed by plaintiff for the rating period ending 
March 31, 1945. The said rating was false, incorrect and 
an untrue evaluation or plaintiff’s performance of work, 
and same vras issued solely and wholly for the purpose of 
undermining, impairing, prejudicing and defeating plain¬ 
tiff’s rights and remedies. 

30. Upon information and belief plaintiff alleges that 
the said Lieut. Col. Vanden Bulck knew at the time that the 
aforesaid efficiency rating was false, incorrect and untrue, 
and that same would impair plaintiff’s standing as a civil 
service employee. Plaintiff further alleges that when the 
said officer directed issuance of the efficiency rating he 
intended thereby to injure, damage and deprive plaintiff of 
vested rights and otherwise work a hardship upon him, and 
the issuance of said rating was calculated and intended by 
the said officer to accomplish the damage, all of which was 
the result of the said officer’s personal animosity, bias and 
malice toward plaintiff. 

31. On June 22, 1945 the Director rendered a decision in 
writing, reversing his previous decision together with the 
affirmance of the previous decision, thereby disapproving 
the action of the Madison Square Area with respect to the 
issuance of the notice of “reduction in force” dated March 
1,1945, and directed that plaintiff be restored to active duty. 
A copy of said decision is annexed hereto, made part hereof 
and marked Exhibit G. 
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32. Plaintiff communicated with the Madison Square 
Area on June 22 and on June 25, 1945, gave notice of the 
Director’s decision dated June 22, 1945 and at said times 
offered to return to duty. At both of these times the Mad¬ 
ison Square Area refused to permit plaintiff to return, 
and refused to restore him to active duty. 

33. Plaintiff thereupon notified the Director’s office with 
respect to the difficulties. Thereafter, and on July 9, 1945 
the Madison Square Area advised the office of the Director 
that authorization had been received to restore plaintiff to 
active duty. 

34. On July 9, 1945 plaintiff reported for duty at the 
office of the Madison Square Area. At said time and place 
a letter dated July 9, 1945 was handed to plaintiff, and 
plaintiff was directed to wait for another letter which at 
the time was being prepared. A few minutes thereafter a 
second letter was handed to plaintiff, the date of which 
was July 9, 1945 and gave notice that plaintiff was to be 
placed on a 90-day furlough effective July 9, 1945. A copy 
of each of the aforesaid letters, is annexed hereto, made 
part hereof, and the first letter is marked Exhibit H-l and 
the second is marked Exhibit H-2. 

35. In connection with the issuance of the aforesaid 
notice of 90-day furlough, plaintiff repeats, reiterates and 
realleges each and every allegation set forth in Paragraphs 
19 and 20 and makes same part hereof by reference with 
the force and effect as though the same were separately 
stated hereunder. 

36. Plaintiff thereupon notified the office of the Director 
with respect to the new developments, and the matter was 
referred to the Commission for action. 

37. On July 19, 1945 plaintiff was advised that Lieut. 
Col. Vanden Bulck had authorized plaintiff’s restoration 
to active duty, whereupon plaintiff despatched a telegram 
to the Madison Square Area, advising that he would report 
for duty on July 20, 1945. A copy of said telegram is an¬ 
nexed hereto, made part hereof and marked Exhibit I. 

38. On July 20, 1945 plaintiff reported for duty at the 
office of the Madison Square Area. At said time and place 
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a letter dated July 20, 1945 was handed to plaintiff, and 
a few minutes thereafter a second letter was handed to 
plaintiff, the date of which was July 20,1945 and gave notice 
that plaintiff was to be placed on a 1-year furlough effective 
August 18,1945. A copy of each of the aforesaid letters is 
annexed hereto, made part hereof, and the first letter is 
marked Exhibit J-l and the second is marked Exhibit J-2. 

39. During all of the times set forth the aforementioned 
temporary War Service Indefinite attorney was retained 
in employment as against plaintiff. Upon information and 
belief plaintiff alleges that he was the only employee who 
was furloughed and served with notice of 1-year furlough 
which purported to be a “reduction in force”, and that the 
retention of the aforesaid temporary employee as against 
plaintiff, was a violation of law and was contrary to the 
applicable rules and regulations of the Commission and of 
the War Department. 

40. Upon information and belief plaintiff alleges that the 
issuance of the aforesaid notice of 1-year furlough was 
directed by Lieut. Col. Vanden Bulck, who at that time was 
the Administrative Officer of the Manhattan Engineer Dis¬ 
trict, with headquarters at Oak Ridge, Tennessee. 

41. In connection with the issuance of the said notice of 
1 -year furlough, plaintiff repeats, reiterates and realleges 
each and every allegation set forth in Paragraph 20 and 
makes same part hereof by reference with the force and 
effect as though the same were separately stated hereunder. 

42. On July 24, 1945 plaintiff mailed a notice of appeal 
from the aforesaid notice of 1-year furlough to the Director 
and a copy to the Commission. A copy of said notice of 
appeal is annexed hereto, made part hereof and marked 
Exhibit K. 

43. Upon information and belief plaintiff alleges that in 
accordance with applicable rules and regulations of the 
Commission, each Regional Director is required to maintain 
a reemployment register of eligible civil service employees 
who are about to be or have been separated from service 
without cause, furloughed or about to be furloughed with¬ 
out cause, and who have signified an intention or a willing- 
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ness for further government employment. Vacancies are 
required to be filled from the aforesaid reemployment 
register by certification of the Director, and that before 
any vacancy is filled, an eligible civil service employee with 
veteran preference is entitled to first consideration and 
must first be accorded an opportunity for employment in 
any position for which he is qualified, before employment 
or consideration is given to any applicant or employee with¬ 
out veteran preference. 

44. On August 9, 1945 plaintiff filed with the Director an 
application for further government employment, the filing 
of which qualified plaintiff to be placed upon the reemploy¬ 
ment register, and the plaintiff accordingly was to have 
been given an opportunity and was entitled to be extended 
first consideration for any position or vacancy for which 
he was eligible by experience and qualifications, before an 
offer of employment was made or employment was given to 
any other applicant or employee without veteran preference. 

45. Upon information and belief plaintiff alleges that 
numerous applicants and employees without veteran pref¬ 
erence have been given employment or are being given em¬ 
ployment, or are employed as a result of certification by 
the Director to positions which the plaintiff was and still is 
qualified to fill, and the Director has failed and neglected 
to offer, give preference or certify plaintiff to any vacancy 
or position for which plaintiff is eligible and could fill by 
reason of his suitability, background, experience and quali¬ 
fications. 

46. The failure and neglect on the part of the Director, 
as alleged in the preceding Paragraph 45, is attributable to 
the Commission, and same is contrary to law, contrary to 
applicable rules and regulations of the Commission and of 
the War Department. Such failure and neglect has dam¬ 
aged plaintiff in that he has been denied and deprived of 
opportunities to receive consideration and to apply for 
vacancies or positions in which he could have been em¬ 
ployed, has contributed to or caused and continued plain¬ 
tiff’s unemployment, has deprived plaintiff of earnings, 
emoluments, rights, benefits, perquisites and other privi¬ 
leges incident to civil service employment. Plaintiff has 
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suffered and continues to suffer damage and loss to his 
detriment, all of which is without any contribution thereto 
on plaintiff’s part. 

47. Upon information and belief plaintiff alleges, that at 
all of the times set forth, the War Department was required 
to investigate and conduct a survey of all the agencies and 
units under its jurisdiction for the purpose of ascertaining 
whether any temporary or War Service Indefinite em- 
ployees were occupying positions which could be filled by 
qualified permanent employees with veteran preference who 
w^ere either furloughed or about to be furloughed, and the 
said War Department was required to dismiss and separate 
from service such temporary or War Service Indefinite 
employees so as to give employment to those qualified 
permanent employees with veteran preference by either 
transferring or reassigning them. 

48. The War Department has refused, failed and neg¬ 
lected to separate or dismiss any temporary or War Service 
Indefinite employee from service in order to give employ¬ 
ment to plaintiff, and the War Department refused to 
transfer or reassign plaintiff to positions for which plain¬ 
tiff was well qualified although plaintiff has frequently 
expressed his willingness to accept transfer or reassign¬ 
ment, and the War Department still refuses, fails, and 
neglects to do so. Upon information and belief plaintiff 
alleges that numerous temporary or War Service Indefi¬ 
nite employees are presently occupying positions w T hich 
the plaintiff is qualified and eligible to fill by reason of his 
suitability, background, experience and skill. 

49. At all of the times set forth, plaintiff was ready, able 
and willing, and he still is ready, able and willing to assume 
and discharge the duties of the position from which he w T as 
wrongfully and illegally separated. Plaintiff was and still 
is ready, able and willing to assume and discharge the 
duties of any position of similar responsibility, grade and 
pay for wdiicli he is eligible and qualified to fill by reason 
of his background, suitability, experience and qualifications. 

50. The refusal, failure and neglect on the part of the 
War Department, as alleged in Paragraph 48, has violated 
and still violates the law and contravenes public policy. 
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In connection with the aforesaid refusal, failure and neglect, 
plaintiff repeats, reiterates and realleges each and every 
allegation set forth under Paragraph 46, excepting refer¬ 
ence therein made to ‘ 4 Director”, “Paragraph 45” and 
“ Commission ”, and makes same part hereof by reference 
with the force and effect as though the same were separately 
stated hereunder. 

51. On November 1,1945 the Director requested informa¬ 
tion as to the steps taken by the Madison Square Area to 
comply with the provision governing transfer or reassign¬ 
ment, referred to in Paragraph 47. Plaintiff furnished 
the requested information by telegram and thereafter 
confirmed same by letter. A copy of each of the aforemen¬ 
tioned communications is annexed hereto, made part hereof, 
and in the order named are marked Exhibit L-l, Exhibit 
L-2 and Exhibit L-3. 

52. Under date of November 19, 1945 the Director ren¬ 
dered a decision in writing upon plaintiff’s appeal from 
the notice of a 1-year furlough, pursuant to which the 
appeal was disapproved. A copy of said decision is annexed 
hereto, made part hereof and marked Exhibit M. 

53. In connection with the aforesaid decision referred 
to in the preceding Paragraph 52, plaintiff repeats, reit¬ 
erates and realleges each and every allegation set forth in 
Paragraphs 23 and 24 and makes same part hereof by 
reference with the force and effect as though the same were 
separately stated hereunder. 

54. On November 21,1945 plaintiff mailed to the Commis¬ 
sion a notice of appeal from the decision of the Director 
referred to in Paragraph 52, and thereafter furnished the 
Commission with a resume of the facts and particulars 
relating to the said matter. A copy of the aforesaid appeal 
is annexed hereto, made part hereof and marked Exhibit N. 

55. Upon information and belief plaintiff alleges, that 
the War Department has no intention whatever of restoring 
plaintiff to duty, does not intend to transfer or reassign 
plaintiff, will not reemploy plaintiff unless it is directed to 
do so by an order of a court of competent jurisdiction, and 
that it intends to let the matter languish without any fur¬ 
ther action on its part. Plaintiff further alleges that the 
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War Department has refused and will continue in such 
refusal to take any action that will correct and remedy the 
injustice and wrong committed by the aforementioned 
Lieut. Col. Yanden Bulck, and that by condoning an arbi¬ 
trary, illegal official action of an officer under its jurisdic¬ 
tion together with its failure to take appropriate remedial 
steps, constitutes a violation of law, is in contravention of its 
own rules and regulations, and that it also contravenes the 
rules and regulations of the Commission. 

56. That solely and wholly by reason of the actions of 
the War Department and of the Commission, and/or the 
refusal, neglect and failure by either or both to take appro¬ 
priate remedial steps, as heretofore alleged at greater 
length, the plaintiff has been caused to expend considerable 
sums of money in addition to having been deprived of cer¬ 
tain rights, benefits and perquisites, and has lost emolu¬ 
ments and earnings in excess of Fifty-seven hundred 
($5700.00) dollars. 

57. Plaintiff has availed himself of the prescribed ad¬ 
ministrative relief, and all of the administrative revelant 
remedies have been exhausted prior to making application 
to this Court for the relief sought, and the plaintiff has no 
adequate remedy at law. 

Wherefore, plaintiff prays a declaratory judgment or 
decree upon the facts and law, ordering, adjudging and 
decreeing that: 

A. Plaintiff is a permanent civil service employee with 
veteran preference, and as such he is entitled to retention 
in employment as against temporary non-veteran em¬ 
ployees or employees without veteran preference. 

B. Plaintiff’s separation from service pursuant to the 
notice of reduction in force, dated March 1, 1945, was im¬ 
proper and illegal. 

C. Plaintiff’s separation from service pursuant to the 
notice of furlough, dated July 9, 1945, was improper and 
illegal. 

D. Plaintiff’s separation from service pursuant to the 
notice of furlough, dated July 20, 1945, was improper and 
illegal. 
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E. Plaintiff has expended certain sums of money in con¬ 
nection with seeking administrative remedies, appeals and 
relief from the improper and illegal separations, for which 
sums the plaintiff is entitled to reimbursement. 

F. Plaintiff is entitled to receive payment of such amount 
as would cover the sum he would have earned during the 
period he was improperly and illegally separated from the 
position last occupied by him as attorney with the Legal 
Section, Madison Square Area. 

G. Plaintiff is entitled to be restored by the War Depart¬ 
ment to the position last occupied by him as attorney with 
the Legal Section, Madison Square Area, or to a similar 
position of relative responsibility, grade and pay. In the 
event no vacancy exists in the Madison Square Area, plain¬ 
tiff is entitled to reemployment by the War Department, 
in any of its agencies or units located in the 2nd U. S. Civil 
Service Region, in a similar position of relative responsi¬ 
bility, grade and pay to that formerly held by plaintiff while 
on duty with the Madison Square Area. 

H. In addition to the payment provision under Para¬ 
graph F hereunder, plaintiff is entitled to receive such other 
emolument, right or benefit which would have enured to him, 
had he not been improperly and illegally separated from 
service. 

Plaintiff further prays, that in addition to the foregoing 
relief, he be granted such other, further, incidental relief 
as equity demands or which this Court deems just and 
proper in the interests of justice. 

Dated: Brooklyn, New York, April 24, 1946. 

/s/ Joseph A. Baxter, 

Attorney Pro Se, 

402 Foster Avenue, 
Brooklyn, New York. 

[Title of District Court and Cause] 

Filed May 17, 1946 

Joseph A. Baxter, the plaintiff herein, appearing as 
Attorney Pro Se, by this amended petition and bill of com¬ 
plaint, alleges as follows: 
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I. Plaintiff is a citizen of the United States, residing in 
the County of Kings, State of New York, and the defend¬ 
ants, who are sued herein in their representative capacity, 
are residents of the District of Columbia. This action is 
brought under paragraph 20 of Section 24 of the Act of 
March 3,1911, 36 Stat. 1093, as amended, 28 U. S. C. Section 
41 (20). The claim hereunder is founded upon the Consti¬ 
tution of the United States. 

II. Upon information and belief, plaintiff alleges that 
the actions of the aforesaid Lieut. Col. Vanden Bulck, as 
heretofore alleged at greater length, were either directed, 
authorized, instituted or ratified by him, and that in addition 
to said actions being unreasonable, unfair, arbitrary and 
illegal, the same constituted an abuse of authority. 

III. At the times plaintiff appealed to the Director, as 
alleged in Paragraphs 21 and 42, plaintiff requested a 
hearing of the appeals in order that plaintiff could appear in 
person, summon and present witnesses, offer oral evidence 
and have testimony taken of the facts and matters concern¬ 
ing the issues. 

IV. Neither the Director, nor the Commission, have 
accorded plaintiff a hearing of his appeals, and they have 
failed, neglected and refused to permit plaintiff a hearing, 
but have allowed the submission of written statements only 
in support of the appeal. 

V. Upon information and belief, plaintiff alleges that he 
is and was entitled by law and/or by the rules and regula¬ 
tions of the Civil Service Commission to an oral hearing of 
his appeals. 

VI. The failure, neglect and refusal by the Director and 
by the Commission to permit plaintiff a hearing, was and is 
contrary to law and violates the provisions of the Veterans’ 
Preference Act. In connection with said failure, neglect 
and refusal, plaintiff repeats, reiterates and realleges each 
and every allegation set forth in Paragraph 24 and makes 
same part hereof by reference with the force and effect as 
though the same were separately stated hereunder. 

Wherefore, plaintiff prays a declaratory judgment or 
decree upon the facts and law, ordering, adjudging and 
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decreeing in addition to the relief prayed for in the original 
petition and bill of complaint, that: 

1. Plaintiff is entitled to be paid in a lump sum, and to 
receive payment, of an amount equal to the amount of com¬ 
pensation he would have received during the entire period 
of time he was improperly and illegally separated from the 
position last occupied by him as attorney with the Legal 
Section, Madison Square Area, to the date of his restora¬ 
tion to active duty. 

(S.) Joseph A. Baxter, 

Attorney Pro Se. 

Dated: Brooklyn, New York, May 16, 1946. 

[Title of District Court and Cause] 

Filed October 31, 1946 
Answer 

For answer to the complaint and amended complaint 
herein, defendants state: 

As to the Complaint 

1. Defendants admit the allegations contained in para¬ 
graph 1 of the complaint. 

2. Defendants admit the allegations contained in para¬ 
graph 2 of the complaint. 

3. Defendants admit the allegations contained in para¬ 
graph 3 of the complaint. 

4. Defendants admit the allegations contained in para¬ 
graph 4 of the complaint. 

5. Defendants admit the allegations contained in para¬ 
graph 5 of the complaint. 

6. Defendants admit the allegations contained in para¬ 
graph 6 of the complaint. 

7. Defendants admit the allegations contained in para¬ 
graph 7 of the complaint. 

8. Defendants admit that Lieutenant Colonel Charles 
Vanden Bulck was the Administrative Officer of the Man¬ 
hattan District. Defendants lack information sufficient to 
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form a belief as to the other allegations contained in para 
graph 8 of the complaint, and for lack of sufficient informa ¬ 
tion the allegations are denied. 

9. Defendants admit that on October 8,1943 plaintiff was; 
given notice of his separation from employment, effective 
on October 30,1943, due to a reduction in force, but deny a! 
other allegations contained in paragraph 9 of the complaint 
Defendants aver that the reduction in force resulted from 
the placing of the Town Management operations, to which 
plaintiff had been assigned, under a private contractor. 

10. Defendants deny that at the time plaintiff was giver 
notice of separation due to reduction in force non-veterans 
were being employed in positions which plaintiff was quali¬ 
fied to fill and in classifications acceptable to plaintiff, and 
aver that said allegations are irrelevant to the issues raised 
in the complaint and that, in any event, plaintiff declined 
an offer by the War Department to place him by transfer 
with another office by circularization and other means and 
sought and obtained employment elsewhere prior to the 
effective date of his separation from employment. 

11. Defendants deny the allegations contained in para¬ 
graph 11 of the complaint. 

12. Defendants admit that plaintiff was employed by the 
J. A. Jones Construction Company, a contractor with the 
Manhattan Engineer District and that such employment 
was terminated, but deny that the termination of this em¬ 
ployment resulted from instructions from the Manhattan 
Engineer District. 

13. Defendants deny the allegations contained in para¬ 
graph 13 of the complaint. 

14. Defendants admit that on December 23,1943 plaintiff 
applied to Lieutenant Colonel Vanden Bulck for reinstate¬ 
ment to the position of Chief Administrative Assistant or 
a position with similar responsibility, grade and pay and 
that he was not reemployed, although other employees were 
being hired at the time, and aver that he was not reem¬ 
ployed because the positions being filled were either in 
grades not acceptable to plaintiff or called for qualifications 
which he did not possess. All other allegations contained 
in paragraph 14 of the complaint are denied. 
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15. Defendants deny the allegations contained in para¬ 
graph 15 of the complaint. 

16. Defendants admit that on January 17, 1944 plaintiff 
entered on duty in the Legal Section, United States Engi¬ 
neer Office, Madison Square Area, New York, New York, 
but deny that his classification was Attorney P-5, and aver 
that his classification was CAF-12. 

17. Defendants admit that about August 1944, the Legal 
Division, of which the Legal Section in which plaintiff was 
employed was a part, was brought for matters of policy 
and administrative purposes only, under the Administra¬ 
tive Division, headed by Lieutenant Colonel Vanden Bulck. 
Defendants deny all other allegations contained in para¬ 
graph 17 of the complaint. 

18. Defendants admit that during the period of plain¬ 
tiff’s employment in the Legal Section a War Service In¬ 
definite employee, Attorney P-4, was also employed there. 
Defendants deny all other allegations contained in para¬ 
graph 18 of the complaint. 

19. Defendants admit that on March 1, 1945 plaintiff 
was given notice of separation from employment due to 
reduction in force, effective at the close of business on 
March 30, 1945, and that the services of a War Service In¬ 
definite employee in the Legal Section were retained. All 
other allegations contained in paragraph 19 of the com¬ 
plaint are denied. Defendants aver that on March 9, 1945 
plaintiff was notified that his last working day would be 
March 31,1945, rather than March 30,1945, as stated in the 
notice given on March 1, 1945. 

20. The allegations contained in paragraph 20 of the com¬ 
plaint are conclusions and require no answer; however, 
insofar as an answer may be required, they are denied. 

21. Defendants admit the allegations contained in para¬ 
graph 21 of the complaint. 

22. Defendants admit the allegations contained in para¬ 
graph 22 of the complaint. 

23. Defendants deny the allegations contained in para¬ 
graph 23 of the complaint. 

24. Defendants deny the allegations contained in para¬ 
graph 24 of the complaint. 




25. Defendants admit the allegations contained in para¬ 
graph 25 of the complaint. 

26. Defendants admit the allegations contained in para¬ 
graph 26 of the complaint. 

27. Defendants deny the allegations contained in para¬ 
graph 27 of the complaint. 

28. Defendants admit the allegations contained in para¬ 
graph 28 of the complaint. 

29. Defendants admit that plaintiff’s efficiency rating for 
the regular rating period ending March 31,1945, was “Un¬ 
satisfactory.” All other allegations contained in para¬ 
graph 29 of the complaint are denied. 

30. Defendants deny the allegations contained in para¬ 
graph 30 of the complaint. 

31. Defendants admit that on June 22, 1945 the Regional 
Director, Second Region, Civil Service Commission, dis¬ 
approved plaintiff’s separation from employment on tHe 
ground that plaintiff had not been given full and sufficient 
opportunity to transfer to a position in the same geo¬ 
graphical location, it appearing to the Civil Service Com¬ 
mission that there were positions at the CAF-6 or CAF-7 
level which plaintiff might have filed, and requested tl}e 
War Department to restore plaintiff to duty in order thjjit 
he might be given an opportunity for transfer or reassign¬ 
ment to a continuing position at the same geographical loca¬ 
tion provided that there existed such a position under tie 
Civil Service Act and Rules (1) which was not occupied 
by a Retention Group A employee with a classified (com¬ 
petitive) civil service status, (2) which plaintiff was quali¬ 
fied to perform, (3) which reasonably could be expected to 
continue for one year or more, and (4) which could be filled 
by plaintiff without undue interruption to the war effort. 
All other allegations contained in paragraph 31 of the com¬ 
plaint are denied. 

32. Defendants lack information sufficient to form a 
belief as to the allegations contained in paragraph 32 cff 
the complaint, and for lack of sufficient information the 
allegations are denied. 

33. Defendants lack information sufficient to form a 
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belief as to the allegations contained in paragraph 33 of the 
complaint, and for lack of sufficient information the allega¬ 
tions are denied. 

34. Defendants admit that on July 9, 1945 plaintiff was 
returned to duty and simultaneously placed in furlough 
status for 90 days on the grounds that there were no posi¬ 
tions other than those occupied by Group A employees, or 
which were reasonably expected to continue for one year, 
to which plaintiff could be assigned or transferred, and aver 
that plaintiff was advised that his name would be circular¬ 
ized throughout the War Department offices in the geo¬ 
graphical locality in an effort to effect plaintiff’s transfer 
to another Army installation prior to expiration of the 
90-day furlough status. Insofar as the allegations con¬ 
tained in paragraph 34 of the complaint vary from the 
admitted facts, they are denied. 

35. Defendants deny the allegations contained in para¬ 
graph 35 of the complaint. 

36. Defendants lack information sufficient to form a be¬ 
lief as to the allegations contained in paragraph 36 of the 
complaint, and for lack of sufficient information the alle¬ 
gations are denied. 

37. Defendants admit that plaintiff on July 19, 1945 sent 
a telegram to the Madison Square Area advising that he 
would report for work on July 20, 1945. Defendants lack 
sufficient information to form a belief as to the other alle¬ 
gations made in paragraph 37 of the complaint, and for lack 
of sufficient information the allegations are denied. 

38. Defendants admit that on July 20, 1945 plaintiff was 
returned to duty and was simultaneously given notice of 
furlough for one year to begin August 19, 1945. Defend¬ 
ants aver that plaintiff was returned to duty because the 
Civil Service Commission had determined plaintiff should 
have been given 30 days’ notice of furlough, and that plain¬ 
tiff was reinstated and placed on furlough for one year 
subject to 30 days’ notice. Defendants further aver that 
plaintiff was advised that his availability would be circu¬ 
larized through the Engineer Corps at large and through 
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the War Department installations in the New York Area, 
and that such circularization was made. 

39. Defendants admit that a War Service Indefinite em¬ 
ployee was retained in the Legal Section from which plain¬ 
tiff was separated, and aver that this employee was 
performing duties which plaintiff had failed to perform 
satisfactorily and that such employee was retained for less 
than one year after the date of plaintiff’s separation as a 
reduction in force. All other allegations contained in para¬ 
graph 39 of the complaint are denied. 

40. Defendants deny the allegations contained in para¬ 
graph 40 of the complaint. 

41. Defendants deny the allegations contained in para¬ 
graph 41 of the complaint. 

42. Defendants admit the allegations contained in para¬ 
graph 42 of the complaint. 

43. The allegations contained in paragraph 43 of the com¬ 
plaint are conclusions of law and require no answer; how¬ 
ever, insofar as an answer may be required, they are denied. 

44. Defendants lack information as to whether plaintiff 
on August 9, 1945 filed an application for further govern¬ 
ment employment, and for lack of information such allega¬ 
tion is denied. The other allegations contained in para¬ 
graph 44 of the complaint are conclusions and require no 
answer; however, insofar as an answer may be required, 
they are denied. 

45. Defendants deny the allegations contained in para¬ 
graph 45 of the complaint. 

46. The allegations contained in paragraph 46 of the com¬ 
plaint are conclusions of law and require no answer; how¬ 
ever, insofar as an answer may be required, they are denied. 

47. The allegations contained in paragraph 47 of the com¬ 
plaint are conclusions of law and require no answer; how¬ 
ever, insofar as an answer may be required, they are de¬ 
nied. 

48. Defendants deny the allegations contained in para¬ 
graph 48 of the complaint. Defendants aver that plaintiff 
was reemploved by the War Department in the classifica¬ 
tion Attorney P-4, $5,900 per annum, on September 3, 1946. 
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49. The allegations contained in paragraph 49 are con¬ 
clusions which require no answer; however, insofar as an 
answer may be required, they are denied. 

50. The allegations contained in paragraph 50 of the com¬ 
plaint are conclusions of law and require no answer; how¬ 
ever, insofar as an answer may be required, they are de¬ 
nied. 

51. Defendants admit the allegations contained in para¬ 
graph 51 of the complaint. 

52. Defendants admit the allegations contained in para¬ 
graph 52 of the complaint. Defendants aver that the Re¬ 
gional Director, Second Region, Civil Service Commission, 
found that the War Department had complied with the re¬ 
tention preference regulations then in effect. 

53. Defendants deny the allegations contained in para¬ 
graph 53 of the complaint. 

54. Defendants admit the allegations contained in para¬ 
graph 54 of the complaint. 

55. Defendants deny the allegations contained in para¬ 
graph 55 of the complaint. Defendants aver that plaintiff 
was reemployed by the War Department on September 3, 
1946 in the classification Attorney, P-4, $5,900 per annum. 

56. Defendants deny the allegations contained in para¬ 
graph 56 of the complaint. 

57. Defendants admit that plaintiff has exhausted his ad¬ 
ministrative remedies, which have resulted in his restora¬ 
tion to duty in the War Department, and deny that plaintiff 
has no adequate remedy at law, such adequate remedy being 
a suit in the United States Court of Claims for post separa¬ 
tion salary. 

As to the Amended Complaint 

58. Defendants admit the first sentence of paragraph I 
of the amended complaint and deny all other allegations 
contained therein. 

59. Defendants deny the allegations contained in para¬ 
graph II of the amended complaint. 

60. Defendants admit that on March 5, 1945 and on July 
24, 1945, plaintiff appealed to the Director, Second Region, 
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Civil Service Commission. The other allegations contained 
in paragraph III of the amended complaint are denied. 

61. Defendants admit that plaintiff was not accorded a 
hearing at which witnesses were sworn and testimony taken, 
and aver that the Central Office, Civil Service Commission, 
having in each instance made a general ruling in favor of 
plaintiff’s appeals, such hearings would have been super¬ 
fluous. All other allegations contained in paragraph IV 
of the amended complaint are denied. 

62. Defendants deny that plaintiff was entitled by law to 
a hearing on his appeals, but admit that, under the proce¬ 
dure of the Civil Service Commission, hearings relative to 
appeals from reductions in force may be granted by the 
Commission. 

63. The allegations contained in paragraph VI of the 
amended complaint are conclusions of law and require no 
answer; however, insofar as an answer may be required, 
they are denied. 

64. All allegations of the complaint denied herein because 
of lack of sufficient information are being investigated, 
and, if the investigation supports such allegations, the alle¬ 
gations will be duly admitted in the further proceedings in 
this matter. 

For a First Affirmative Defense 

65. Since the War Department has reemployed plaintiff 
and the United States District Courts lack jurisdiction to 
grant monetary judgments to Federal employees for post 
separation salary, the issues raised by the complaint and 
amended complaint have become moot and no controversy 
within the jurisdiction of the Court exists. 

For a Second Affirmative Defense 

66. The complaint and amended complaint fail to state a 
claim upon which relief can be granted. 

John F. Sonnett, 
Assistant Attorney General. 

Edward M. Curran, 

, United States Attorney. 
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Copy of this answer was sent to plaintiff, connsel pro 
se, by registered mail on October 30,1946. 

John F. Sonnett, 
Assistant Attorney General. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Filed July 11, 1947 

Civil Action File No. 34556 

Joseph A. Baxter, Plaintiff, 
against 

Harry B. Mitchell, Lucille McMillin, and Arthur S. 
Flemming, as Members of and Constituting the United 
States Civil Service Commission, and Robert P. Patter¬ 
son, as Secretary of War, and David E. Lilienthal, 
Lewis L. Strauss, Sumner T. Pike, William W. Wey- 
mack and Robert F. Bacher as Members of and Consti¬ 
tuting the United States Atomic Energy Commission, 
Defendants 

Amended Petition and Bill of Complaint, by leave of the 
Court and pursuant to an order duly made and entered 
herein 

To the Honorable Judges of the United States District 
Court for the District of Columbia: 

Joseph A. Baxter, the plaintiff herein, appearing as 
Attorney Pro Se, by this second amended petition and bill 
of complaint alleges as follows: 

For a Second, Separate and Distinct Cause of Action 

First: Plaintiff repeats, reiterates and realleges each 
and every allegation of the original petition and bill of 
complaint as set forth in Paragraphs 1 through 57, and as 
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set forth in Paragraphs I through VI of the amended Peti¬ 
tion and Bill of Complaint, and makes all of the said allega¬ 
tions part hereof by reference with the force and effect as 
though the same were separately stated hereunder. 

Second : The Manhattan Engineer District, and the U. S 
Engineer Office, known as the Madison Square Area, whicl 
were former units of the War Department, as alleged in 
Paragraph 6 of the original complaint, have been absorbed 
by, consolidated with or are merged into the new agency 
known as the United States Atomic Energy Commission, 
and the said former units are now under the jurisdiction 
operation, management, direction and control of the said 
new agency. 

Third: The said United States Atomic Energy Commis¬ 
sion, by virtue of authority from the Congress and/or by 
operation of law in such cases made and provided, became 
successor of the said former units and assumed all rights, 
title, interest, obligations, contractual or otherwise of what¬ 
soever nature, which the predecessor units formerly had 
prior to the consolidation of merger, as aforesaid. 

Fourth: On September 3, 1946, at the instance of the 
War Department, plaintiff entered on duty as Attorney 
P-4, with station in New York City, at the Quartermaster 
Purchasing Office, which position is still held by plaintiff) 

Fifth : That the said position now held by plaintiff and 
the salary thereof, is less than the position and the salary 
together with increments and other benefits which plaintiff 
would have had, had he not been unlawfully, illegally and 
wrongfully separated from service, as previously alleged 
at greater length. 

Sixth : The former U. S. Engineer Office, Madison Square 
Area, which has been absorbed by, consolidated with or 
merged into the Atomic Energy Commission, is now known 
as the New York Operations Office of said United States 
Atomic Energy Commission, located in the Empire State 
Building, New York City. 

Seventh: The said New York Operations Office has 
and maintains a Legal Section, similar in all respects to 
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the one formerly maintained by the predecessor Madison 
Square Area, at which the plaintiff was employed prior to 
his unlawful, illegal and wrongful separation from service, 
as previously alleged at greater length. 

Eighth: Upon information and belief plaintiff alleges 
that a position of Attorney P-5, is now being held at the 
Legal Section of the New York Operations Office, by a non¬ 
veteran employee who has less retention rights than plain¬ 
tiff and who is occupying the position formerly held by 
plaintiff, from which position the plaintiff was unlawfully, 
illegally and wrongfully separated, as previously alleged 
at greater length. 

Ninth : Plaintiff is entitled to be restored to the position 
of Attorney P-5 together with increments and other benefits, 
at the Legal Section of the New York Operations Office, in 
the place and stead of any employee occupying the position 
from which plaintiff was unlawfully, illegally and improp¬ 
erly separted, as previously alleged at greater length. 

Tenth: Plaintiff is ready, able and willing to assume, 
perform and discharge the duties of the position from which 
he was unlawfully, illegally and wrongfully separated as 
previously alleged at greater length. 

Wherefore, plaintiff prays a declaratory judgment or 
decree upon the facts and law, ordering, adjudging and 
decreeing in addition to the relief prayed for in the original 
petition and bill of complaint and in the first amended peti¬ 
tion, that: 

1-A. Plaintiff is entitled to be restored by the United 
States Atomic Energy Commission to the position last oc¬ 
cupied by him as Attorney P-5 with the Legal Section of the 
former Madison Square Area (now the New York Opera¬ 
tions Office), together with such benefits, increments, rights, 
emoluments and preferences which would have enured to 
him, had he not been unlawfully, illegally and wrongfully 
separated from service. 

Dated: Brooklyn, New York, June 24, 1947. 

Joseph A. Baxter, 
Attorney Pro Se. 



83 


A copy of the within amended petition and bill of com¬ 
plaint has been served this day upon the Attorney General 
of the United States and upon the U. S. Attorney for the 
District of Columbia, by inclosing same in a postpaid wrap¬ 
per, directed to the said persons in the City of Washington, 
District of Columbia, and deposited in a post office main¬ 
tained by the Government. 

Joseph A. Baxter. 

[Title of District Court and Cause] 

Filed February 24,1948 
Answer to Second Amended Complaint 

For answer to the second amended complaint herein 
defendants state: 

1. Defendants repeat and adopt all the allegations con¬ 
tained in their original answer. In further answer to Para¬ 
graph 16 of the original complaint defendants aver that 
plaintiff’s original appointment as an attorney P-5 with the 
United States Engineer’s Office, Manhattan District was 
authorized by the War Department Civilian Legal Person¬ 
nel Committee on May 19, 1944, “on the basis of special 
emergency, subject to subsequent non-competitive examina¬ 
tion by the undersigned Committee”; That on July 10, 
1946 the Committee administered an oral examination to 
plaintiff and found that “as a result of such examination 
it does not appear that Mr. Baxter has the qualifications 
requisite for the position of attorney, P-5, in the War 
Department. Therefore, his appointment as Attorney, P-5, 
is disapproved under Administrative Memorandum No. 
W-4, dated 6 October 1944, Office of the Secretary of War.” 
On August 20, 1946 the Committee found that Mr. Baxter 
was qualified for the position of attorney, P-4. 

2. Defendants admit that the Manhattan Engineer Dis¬ 
trict and the United States Engineer Office, known as the 
Madison Square Area, were former units of the War De¬ 
partment. Defendants deny all other allegations contained 
in paragraph Second of the second amended complaint. 
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Defendants aver that certain of the personnel, property 
and functions of said District and said Office were trans¬ 
ferred on December 31, 1946 to the Atomic Energy Com¬ 
mission pursuant to Section 9(a) of the Atomic Energy Act 
and Executive Order 9816, as more fully set forth in said 
Executive Order. Defendants further aver that said Man¬ 
hattan Engineer District and United States Engineer Office 
remained in existence until abolished by the War Depart¬ 
ment on August 15,1947. 

3. The allegations contained in paragraph Third of the 
second amended complaint are conclusions of law and re¬ 
quire no answer; however, insofar as an answer may be 
required they are denied. 

4. Defendants admit the allegations contained in the 
Fourth paragraph of the second and amended complaint. 

5. The allegations contained in the Fifth paragraph of 
the second amended complaint are conclusions which re¬ 
quire no answer; however, insofar as an answer may be 
required they are denied. 

6. Defendants deny the allegations contained in para¬ 
graph Sixth of the second amended complaint. Defend¬ 
ants aver that the Office of New York Directed Operations 
of the United States Atomic Energy Commission, located 
in the Empire State Building in New York City performs 
certain functions corresponding to some of the functions 
previously performed by the United States Engineer Office, 
Madison Square Area and employs certain of the civilian 
personnel formerly employed by said United States Engi¬ 
neer Office. 

7. Defendants deny the allegations contained in para¬ 
graph Seventh of the second amended complaint. De¬ 
fendants aver that there is within the Office of New York 
Directed Operations an Office of the Assistant General 
Counsel which performs certain legal services correspond¬ 
ing to some of the legal services previously performed by 
the legal section of the United States Engineer Office, Madi¬ 
son Square Area. 

8. Defendants deny the allegations contained in para- 
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graph Eighth of the second amended complaint. Defend¬ 
ants aver that there were no P-5 attorney positions in the 
Office of the Assistant General Counsel, Office of New York 
Directed Operations, until January 26, 1947 at which time 
a nonveteran employee wras promoted from P-3 to P-5. 

9. The allegations contained in paragraph Ninth are 
conclusions winch require no answer; however, insofar as 
an answer may be required they are denied. 

10. Defendants lack information sufficient to form a 
belief as to the allegations contained in paragraph Tenth 
of the second amended complaint and for lack of sufficient 
information the allegations are denied. 

George Morris Fay, 
United States Attorney . 

Joseph M. Friedman, 

Special Assistant to the Attorney General . 

Louise Hunt, 

Attorney, Department of Justice . 

A copy of this answer was sent to plaintiff, 402 Foster 
Avenue, Brooklyn, New York, counsel pro se, by mail on 
February 20, 1948. 

Joseph M. Friedman, 
Counsel for Defendants. 

[Title of District Court and Cause] 

Filed March 16, 1948 

Defendants , Motion for Summary Judgment Pursuant to 
Rule 56 of the Federal Rules of Civil Procedure 

Now come the defendants, and upon the complaint on file 
in this Court and upon the annexed affidavit, respectfully 
move the Court for summary judgment pursuant to Rule 56 
of the Federal Rules of Civil Procedure on the ground that 
there are no genuine issues as to any material facts and 
defendants are entitled to such judgment as a matter of law 
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and for such other and further relief as to the Court may 
seem just and proper. 

George Morris Fay, 

United States Attorney. 

Of Counsel: 

Joseph M. Friedman, 

Special Assistant to the Attorney General. 

Louise H. Hunt, 

Attorney , Department of Justice. 

[Affidavit in Support of Defendant’s Motion to Dismiss] 

Filed March 16, 1948 

State of Virginia, 

Arlington County, ss : 

I, Joseph S. Henderson, being first duly sworn on oath 
depose and say: 

That I am Acting Director of Civilian Personnel for the 
Department of the Army, that I am authorized to represent 
the Secretary of the Army in matters pertaining to civilian 
personnel administration and that the following record of 
service for Joseph A. Baxter is based upon official records 
under my jurisdiction, that it contains a full statement of 
personnel actions taken by the Department which affected 
Mr. Baxter’s employment during the period 1 June 1943 to 
this date, together with mention or explanation of certain 
other matters which influenced Mr. Baxter’s employment 
status of the personnel actions in question. 

1. Mr. Baxter was transferred, in his position of 
Chief Administrative Assistant, CAF-12, $4600. per 
annum, from the Miami Florida District Engineer 
Office to the jurisdiction of the Manhattan District 
Engineer Office, effective 1 June 1943. 

a. Permanent duty station was changed from 
Miami, Florida to Knoxville, Tennessee, effective 
3 July 1943. 

b. Determination was made by competent author¬ 
ity to transfer the functions in which Mr. Baxter 
was engaged to a private contractor (J. A. Jones 
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Construction Company, Inc.)* Mr. Baxter was acl- 
vised by letter dated 8 October 1943 that his servicels 
would not be required after 30 October 1943. (Not^: 
Although Mr. Baxter did not actually perform the 
duties of his position at Knoxville, Tennessee after 
30 October 1943, he was retained on the rolls in a 
leave with pay status until approximately 13 Janu¬ 
ary 1944 to exhaust the accumulated leave to his 
credit. After this time and until he next entered ojn 
active duty as an employee of the federal govern¬ 
ment, he was retained on the rolls an a leave with¬ 
out pay status). 

c. Mr. Baxter accepted private employment with 
the J. A. Jones Construction Co., Inc. effectivle 
1 November 1943 and remained in their employ unti l 
his services were terminated on or about 21 Decem¬ 
ber 1943. 

d. Mr. Baxter requested restoration to duty with 
the District Engineer Office in Knoxville, Tennessee 
by letter dated 23 December 1943. He also filed 
application for employment with the Manhattan 
District Engineer Office in New York City. 

e. Mr. Baxter was restored to active duty with th^ 
Manhattan District Engineer Office and permanent 
duty station changed to New York City, effective 17 
January 1944. (Note: Regulations in effect at this 
time required that prior approval be secured from 
the War Department Civilian Legal Personnel Com 
mittee before an employee could be officially assigned 
to an attorney position. Although it is indicated 
that Mr. Baxter performed the duties of an attorney 
position starting 17 January 1944, he was considered 
on detail from his official position of Chief Admini 
strative Assistant, CAF-12, $4600. per annum unql 
1 June 1944. 


2. Mr. Baxter was appointed to position of Attor¬ 
ney, P-5, $4600. per annum, effective 1 June 1944. 

a. This action was made under an emergency 
authorization of the Civilian Legal Personnel Com¬ 
mittee dated 18 May 1944, subject to a later non¬ 
competitive examination to determine full qualifi¬ 
cations. 

b. Mr. Baxter was notified of proposed separation 
due to Reduction in Force by letter dated 1 Marcfy 
1945. This letter included information on the factor^ 
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upon which reductions in force were based, the action 
Mr. Baxter should take if he desired employment 
elsewhere in the War Department or in the federal 
service, and his right to appeal the proposed action. 

c. Proposed separation was appealed by letter to 
the Civil Service Commission dated 3 March 1945. 

d. The Civil Service Commission rendered a deci¬ 
sion in letter dated 29 March 1945, affirming the 
action proposed by the Manhattan District Engineer 
Office. 

3. Separation was accomplished, effective at the 
close of business 31 March 1945. 

a. Under regulations of the Civil Service Com¬ 
mission, given force by Section 19 of the Veterans’ 
Preference Act of 1944, employees were entitled to 
30 days advance notice of any reduction in force 
action. Those employees serving under appoint¬ 
ments without time limitation, who could not be 
retained in their positions, were further entitled to 
transfer or reassignment to some other position for 
which they were qualified which would continue for 
one year or more, and which was not filled by an 
employee with equal tenure of appointment. 

b. After further appeal by Mr. Baxter, the Civil 
Service Commission rendered a decision dated 22 
June 1945 which reversed the decision dated 29 
March 1945 (see par. 2d above) and disapproved 
the separation action. This decision was based upon 
a determination that Mr. Baxter’s right of reassign¬ 
ment or transfer to a continuing position (see par. 
3a above) had not been fully satisfied. 

c. By letter dated 3 July 1945, Mr. Baxter ques¬ 
tioned accuracy of salary payment and advised that 
he intended to claim salary for periods he was pre¬ 
vented from working by reason of improper separa¬ 
tion. 

d. On 5 July 1945, Mr. Baxter was advised that 
salary payment was correct. (Note: The principle 
involved in non-payment of salary during periods 
of enforced idleness due to improper separation has 
been affirmed by decisions of the Comptroller General 
in decisions dated 7 January 1946 and 4 March 1946 
(25 CG 509, id 620)). 
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4. Restored to duty, effective 9 July 1946. 

a. To comply with Civil Service Commission deci¬ 
sion dated 22 June 1945 (see par. 3b above). 

5. Furloughed due to reduction in force, effective 
close of business 12 July 1945. 

a. Letter received from the Civil Service Com¬ 
mission dated 17 July 1945, pointing out that fur¬ 
lough action vras not given 30 days advance notice 
of the action (see par. 3a above). 

6. Restored to duty, effective 20 July 1945. 

a. Notice furnished 20 July 1945 of proposed 
furlough due to reduction in force. 

b. Appeal from proposed furlough submitted t<i 
the Civil Service Commission by letter dated 24 
July 1945. 

7. Furloughed for one year, effective 21 August 1945 

a. Civil Service Commission decision dated 19 
November 1945 affirmed propriety of furlough action! 

b. Position of Attorney, P-3, was created by Manj 
hattan District Engineer Office. Mr. Baxter refusec. 
offer of recall to active duty to serve in this positior. 
7 March 1946. 

c. Qualifications for position of Attorney P-5, wer^ 
examined by Civilian Personnel Legal Committee 
10 July 1946 (see par. 2a above). Letter from this 
Committee dated 5 August 1946 stated that Mr. 
Baxter was not qualified for position of Attorney, 
P-5. 

d. Civilian Legal Personnel Committee approvedl 
Mr. Baxter’s qualifications for position of Attorney^ 
P-4, by letter dated 20 August 1946. 

8. Reinstated to active duty as Attorney, P-4, at the 
War Department Quartermaster Purchasing Office^ 
New York City, effective 3 September 1946. 

a. Salary was established at $5905.20 per annum. 
The minimum salary for the position, and the only 
rate to which he had a legal right, was $4902. per 
annum. 

b. On 2 December 1947, the Department restored 
Mr. Charles F. Eason to a position of Attorney, P-4, 
at the Quartermaster Purchasing Office in New York 
City in accordance with his rights under Section 8 
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of the Selective Training and Service Act. Mr. Bax¬ 
ter appealed to the Civil Service Commission against 
this restoration by letter dated 4 December 1947. 
This appeal alleges that Mr. Eason had no reemploy¬ 
ment rights, that he should have been reemployed 
elsewhere and that he was not qualified for the posi¬ 
tion of Attorney P-4. 

c. By communication to the Civil Service Commis¬ 
sion dated 8 December 1947, the Department advised 
that Mr. Eason did possess reemployment rights and 
that the Civilian Legal Personnel Committee had 
approved his qualifications for the position of At¬ 
torney, P-4. 

d. Mr. Baxter is still in the employ of the Quarter¬ 
master Purchasing Office serving in the position of 
Attorney, P-4, $5905.20 per annum. 

Further deponent sayeth not. 

/s/ Joseph S. Henderson, 
Acting Director of Civilian Personnel. 


Subscribed and sworn before me this 11th day of March 
1948. 


/s/ Glenn W. Hitt, 

Notary Public. 


My commission expires April 20,1950. 

Copy 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 34556 

Joseph A. Baxter, Plaintiff, 


v. 

Harry B. Mitchell, et al., Defendants 

This case was submitted after arguments on motions of 
both sides for summary judgment. At the time of the 
argument, it was agreed that there were no disputed ques¬ 
tions of fact of any substance which could affect the result 
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and that the record as made by the pleadings and exhibits 
sufficiently stated in the case. Indeed, there was only one 
allegation of fact which was disputed in the pleadings, 
namely, that personal animosity by a War Department 
official directed toward plaintiff influenced certain actions 
by that department. 

But it appears that, whatever the personal motives of 
certain officials may have been, plaintiff has been accorded 
all the rights to which he is entitled by pertinent statutes 
and regulations and I am unable to discern any relief which 
may be afforded by this Court. 

Defendant’s motion for summary judgment is therefore 
granted. 

Appropriate orders, after notice to plaintiff, will be 
signed. 

/S/ H. A. SCHWEINHAUT, 

Judge. 

December 31, 1948. 

Copy 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 34556 

Joseph A. Baxter, Plaintiff, 
v. 

Harry B. Mitchell, et al., Defendants 

Order 

Upon consideration of plaintiff’s and defendants’ mo¬ 
tions for summary judgment, and pursuant to the memo¬ 
randum opinion filed herein on December 31, 1948, it is by 
the Court this 31 day of January, 1949, 

Ordered, Adjudged and Decreed that plaintiff’s motion 
for summary judgment be, and the same is hereby denied; 
and it is further 

Ordered, Adjudged and Decreed that the motion of de¬ 
fendants for summary judgment be, and the same is hereby 
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granted, and that judgment be and the same is hereby- 
entered for defendants. 

/s/ SCHWEINHAUT (J.) 

Judge. 

Approved as to form: 

/s/ Joseph A. Baxter, 

Attorney for Plaintiff. 

/s/ H. G. Morison, 

Assistant Attorney General; 

/s/ Edward H. Hickey, 

Special Assistant to the 
Attorney General, 

Attorneys for Defendants. 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 34556 

Joseph A. Baxter, Plaintiff, 


v. 

Harry B. Mitchell, et al., Defendants 
Filed April 29, 1949 

Motion to Modify the Judgment by Vacating it and Dis¬ 
missing the Complaint as to Robert P. Patterson, as 
Secretary of War, as Abated. 

Come now the defendants herein and having suggested 
that this action had abated as to Robert P. Patterson, as 
Secretary of War, one of the defendants prior to the entry 
of judgment herein as more particularly appears in defend¬ 
ants’ suggestion of abatement filed herewith, defendants 
respectfully move this Court, under the provisions of Rule 
60 (b) of the Federal Rules of Civil Procedure, for an order 
modifying the judgment filed herein on January 31, 1949, 
by vacating said judgment as to defendant Robert P. Pat¬ 
terson, as Secretary of War, and dismissing the complaint 
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as to said defendant Robert P. Patterson, as Secretary 
of War, as abated. 

Newell A. Clapp, 

Acting Assistant Attorney General. 
George Morris Fay, 

United States Attorney. . 
Edward H. Hickey, 

Special Assistant to the Attorney General , 
Attorneys for Defendants. 

Of Counsel: 

Eugene T. Maher, 

Attorney, Department of Justice. 

Consented to: 

Joseph A. Baxter, 

Attorney Pro Se. 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 34556 
Joseph A. Baxter, Plaintiff, 


v. 

Harry B. Mitchell, et al., Defendants 

Order 

Upon consideration of defendant’s motion to modify the 
judgment by vacating it and dismissing the complaint as 
to Robert P. Patterson, as Secretary of War, as abated, and 
of plaintiff’s consent thereto, and it appearing from the 
facts and authorities set forth in defendants’ suggestion 
of abatement that this action had abated as to Robert P. 
Patterson, as Secretary of War, one of the defendants 
herein, before final decision herein, now therefore, it is 
Ordered, Adjudged and Decreed that defendants ’ motion 
to modify the judgment by vacating it and dismissing the 
complaint as to Robert P. Patterson, as Secretary of War, 
as abated, is hereby granted, and it is further 
Ordered, Adjudged and Decreed that the order filed 
herein on January 31, 1949, granting defendants’ motion 
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for summary judgment is hereby vacated as to defendant 
Robert P. Patterson, as Secretary of War, and it is further 

Ordered, Adjudged and Decreed that the complaint in 
this action is dismissed as to Robert P. Patterson, as Sec¬ 
retary of War, as abated. 

H. A. Schweinhaut, 

Judge. 

Dated: April 28th, 1949. 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT. OF COLUMBIA 

Civil Action No. 34566 

Joseph A. Baxter, Plaintiff, 
v. 

Harry B. Mitchell, et al., Defendants 

Filed April 29, 1949 
Stipulation 

It is hereby stipulated and agreed by and between counsel 
for the respective parties to this action, pursuant to Rule 
73 (a) of the Federal Rules of Civil Procedure, that the 
appeal heretofore noted herein by plaintiff, w T hich has not 
been docketed in the Court of Appeals for the District of 
Columbia Circuit, is hereby dismissed. 

Joseph A. Baxter, 

Attorney Pro Se. 

Newell A. Clapp, 

Acting Assistant Attorney General. 

Edward H. Hickey, 

Special Assistant to the Attoreny General , 
Attorneys for Defendants. 
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